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IN THE 
SUPREME COURT 


oF THR 


* | STATE OF LOUISIANA, 


at t ° omer > ee 
awe , 


1 " BASTERN DISTRICT, JUNE TERM, 1828. +5, term Bist. 


June, 1828, 
et 0S ter: . a 
GOLE’S WIDOW vs. HIS EXECUTORS. 
When th 
Aprcar’ from the court of probates of the end is conce- 
, ded, the 

perish and city of New-Orleans. means of are 
riving at it 

are granted. 


Porter, J. delivered the opinion of the A wife is 
common 12 


durt. The widow of the testator claims from goods, as to 
the property 


fie executors the one half of the property, re- Soquired in 


Louisiana, ° 


il and personal, of which he died possessed ; although she 
"never come 

@ the ground that it was acquests and gains her. 

fhade during ceverture. 

* The executors resist the action on two 

grounds : Ist, that the court of probates had “2 


fio jurisdiction of the case; and 2nd, that the 3 
Vou, VEL N. &, fs ee 
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June, 


i 


; ‘the pro} erty ace uired during marria & 
Goxe’s wire sti ates ¢ 8 Ss 
_ US. ‘The testator was married to the plaintiff, ig 
MIS MBIRS. 


the state.of New-York, in the year 1810, He 


was then about 24 years of age, and she 6% 
After their marriage, they lived some time to 
gether, when thc husband came to New-Op 


Téaus.~ After a year’s residence here, he ree 


turned to New-\ ork, and there remained witl 


his wife for the space of three years, At the 


expiration ef which time he againremoved #@ 


New-Orleans, where he resided unul his death: 


‘in 1827, and where he acquired the property 
which is the subject of the present contest 
The plaintiff remained in New-York, and nee 
ver was in this state. The deceased made § 
will, by which he bequeathed to a brother Five 
ing itt Trelend, nearly the whole of the pro 
perty of which he died possessed, oil 


‘he first question re lates to the jurisdictigg 


ef the court of probates, and we think the 
ju ve he low did not err in taking Cognizant 


of: ne case, ‘Phat court having exclusive D 


rise A it oft e settlement ofall claims again 


an cstate represented by an exeentor, and ite 
ico dation ard fined setde ment, at follows thi 


it is before that iriyunal a claim must be mady | 


ae ie plaintiff has no legal right to any portion «@ 
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OF THE SPAPE OF LOUISTANA, 


fie rejection or ad:nission of which is necessa- Bastern 


‘ty to enable the succession to he closed. The 
q@her construction supposes the court not 
goathed with sufficient powers -to carry its 
gndoubted: jurisdiction into effect, It somes 


\ gemma 
_fmes, ind-ed, happens, that tribunals are so 


defectively organized, that one is compelled te 
act as the assistant of the other; but itrequires 
every clear expression® of legislative will to 
@uthorise such a conclusion; the general rule 
being, that. where the end is conceded, the 
eans of afriving at it are granted, 

« The next, and more iy portant question, rex 
lites to the right of the wife in the-acyuests 
and gains, 

In the case of Saul vs, his creditors, which 
ately underwent: so much discussion in this 
gourt, principles were established, wh'ch 
greatly facilitate the investigation of the rights 
of the parties now before us, It is truc in that 
ease, husband and wife had both resided in 
his state; and in the present instance, the huge 
paid alone lived in Louisiana. But. we then 
determined that the law, or, to adoptthe lan? 


.. of the jurispridence of the continent of 


Parone, the statute, which regulated the rights 


#f busbaad and wile, was * cai, not personal; 


Coxe’s wiFh 


Dist 


une, 182% 
oe 


V8. . 
MIs MEINE 








44 CASES ¥N PME SUPREMB UOURT 


Bester Diet that it regulated things, and-subjected thom, 
--~---— the laws of the country within which they 


GoLe’s WIFE 


boa ccna, Were found. It follows, then, as a consequene, 
_ that property within the limits of this-stat- 
must, on the dissolution of the marriage, by 
distributed according ‘to the laws of Louigh 
ana, no matter where the parties reside; by 
cause, viewing the statule as real, it is the 
thing on which it operates that gives it applie 
eation, not the residence ef the person whe 
mayprofit by the rule it contains. Quandg 
verha consuetudinis, vel statutt; disponug 

- virca rem, tunc de bonis judicandum ef 
secundum consuetudinem loci, ubi res sum 

Situate : quia consuetudo vffcit res ipsa 

sive possiceantur a cive, sive a forensi, 

Greg. Lopez, Gloss, 2 Par, 4 tit. WLM 

Mutienso, lib. 5, tit.9, b: 2, gl.l, n. "Wine 

This doctrine has not, indeed, been mud 

contested in the argument; and both parties 

seemed to concede, that the case must be 


ini @ 6 «= w we @ @ @ & an *& es * c= ee RK UR KX; 


governed by our law. But the counsel fo] 
the appellants have contended that even byg | 4 

: the claim of the wife cannot be maintained’ fi 
- x Their principal grounds of objection, are$ i 
“6 first, the positive legislation of. the state; ang ? 
a fecend, the separation ef tha husband anf | 








(OF PHE STATHR OP DOVISANS, i; a 
vil during the whole of the time the proper- Baste bie 
was acquired, ——~ 
Coxe’s wit 
,. The law of the fuero real, so often quoted ws. 
. nis wae 
: i this court, declares that “ every thing which 
the husband and wife acquire while together, 
ghall be equally divided between them.” Itix 
urged this law does not provide for such a 
pase as is now before the court; and that if it 
id, it is repealed by the 2370th article of the 
Louisiana code, which declares that a marrig 
age contracted out.of the state, between pem 
“pons who afterwards come to live here, is als@ 
gubjected to the community of acquests and 
ins, with regpect to such property as is ae 
quired afer the} arrival, ‘The phraseology 
here used, it is said, indicates ¢learly the ing 
 fention to exclude such a case as this, The 
@atute refers to persons coming to reside 
bere, not to one individual: it speaks seats 
bis, or her, but their arrival. 
_. The effect which the provisions in the late 
gmendiments- to our code have in repealing 
rmer law’s,—depends on the general disposie 
fion contained in themwhich declares what 
jnfluence shall be given}to them in this res 
pect; and io their oper: cs Is according te oe 
a rules ot consiruction. 
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* Gastar Mit, ~ "The case of the appellants can receive ti _ 


June, 828. 
ec. 


@®oir’s wire 


Ws BIBS. 


~ 


CASTS TY FF SITPREME COVRE 


support on the first ground, It is provided Hy 
the 3521 article of the Louisiana code, thay 


the former laws of the country are repealed ig 


every case for which it his been specially préy 


vided in this code; and they shall. not be tie 


_ yoked as laws, even under the pretence thag 


their provisions are not contrary or repugnang 
to those of this code. Now the case of one of 
the married couple moving into this state, is 

pot specially provided for: the former law 
ther: fore, in relation to it, is net repealed 

ths general provision, Whiyther, on the gene 
pal rules of construction, the article «alr: df 


ited can be considered as 2brogating a fore’ 


mer law winch, altiionvh d ferent, is not con | 


tor.,title need*he now said, ‘The vast suane- 
tit, of soSitive L-gistition which has been gi 
@: io the peo; le of Louisiana since the ching 


ef covernmen, has called the attention of ou 


coris repeatedly to this subieet, and the pring 


@i les which forbid such a conclusion havé 

been again and wgein stated by his tribunak 

Vie remorks, however, mode in the case of 
‘ 

Sir. gs. is ce ¢cite:s, showing that the proe 

Visionsv) the eld ende which govea comnmue 


nity of acjuests abd gains in marriages contd 


moeevwrwvee & & 
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“were, @ 








| “OP VE STATE OF TOUISTANA, ee 


arene * . : _ Bastern Disty 
Pacted within this state, did not repeal a for Tene 1080, 


mer-law which gave them in marriages con- ——~~-~ 
Bi ag CoLe’s wir. 


- gacted out of the state, when the parties‘afier- ae 35 
Wards removed into Louisiana, are so perfect- 
fy applicable to the instance before us, that wé 
gefer to them toshew why a provision in rela” 
ton to husband and wife coming to reside in 
his country, cannot affect rules in relation te 
fhe removal of one of them, 

The law of the fuero rea’, it is true, does 
fot speak of one of the spouses coming inte 
the country, nor does it provide for the case 

‘Where both live under another government, at 
the dissolution of the marriage; but itisa ne 

pessary consequence of the statute being real, 
Hat the property acquired within the limits of 
the state, and found there on the marriage be 
ing dissolved, should be governed by its pro 
fisions, no matter where the parties reside, 

* Whether the separation, and the failure of 
the wife to contribute her portion of care and 
industry to the acquisition, will defeat het 


> ——_ 
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fight, is the next questiow to be examined. 
‘And finding, on this head, nothing in the law, 
its commentators, nor, in our judement, ir He 
‘feason of the thing, which makes the! img 
apart, in different states, a greater Oljeciion 

































Bastern Dict i i 
eat than a separation would be in the c 


—-— where the statute was in force, we shall exasng 
ours WIFE ai 


Yee uzins. 


CASES IN THE SUPREME COURS: 


ine what effect different residences would. 
have, if both had lived within the state. 
Louisiana, 

On the argument, counsel went at some 


length into the principles on which the comp — 


munity of acquests and gains was established, 


and taking for the basis of such a rule the cam 5 


and industry of both the spouses, they 
the conclusion that when it was estabiished: i, 
evidence that one of them had not, or could 


not have, assisted in the acquisitions, the on 


o failing to contribute, could not righ; 
glaim any portion of them. 


The doctrine of the community of ve : 


" gnd gains, was unknown to the Roman lay 


and, although now common, we believe, to the 
greater number of the European nations, ig” 


prigin cannot be satisfactorily traced. The 


best opinion appears to be that it took its rigg 


with the Germans, among whom at a vert 
parly period of their history, the wife took, bg : 


positive law, the one third of all, the gaing 
made during coverture. It is very probable. 
that it was the real, or presumed, care and im 


dustry-of the wife, which first preduced thi 
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op FHE STATE OF BQUISTANA, 


f ] Bislaion and, in an early state of s society, lisitemn Dists 


} thefacts most probably fully jusufied such a 
“le. But, in this, as in many other instances, 
- bgislation survives lung after the eauses which 
‘gecasioned it, have ceased to exist, and the 
noli-existence of these causes will not authore 
ise courts of justice to refuse giving effect to 
the law.. There are few, we believe, who think, 
atthe present stage of society, that the wife 
gontributes equally with the husband to the 


acquisition of property, If such eases exist,: 


they are exceptions to the general rule. And 


| yet, in this state, neither idléness, wasteful. hae 
1. bits, nor moral or physical incapacity, would 
‘Weprive the wife of an equal share inthe ace 


quests and gains; for our. code declares that . 
every marriage, in Louisiana, superinduces, of 
tight, partnership, or community, in all acqui- 
‘ations, Such, also, was the rule in Spain. 
La. Code, 2369, Merlin’s rep. verbo comme 


—aauté, vol. 2, p 548, Febrero, p.2, lib. A, 


op. A, P. I. n, 3. 
“The writers who treat on this subject, make 
po such exceptions as are here contended for, 


On the contrary, they state that the residence 


‘ of the parties in different places will not rree 


vent the community froim existing, In Spain; 
Vou, VIL N. &, : 


Coxe’: wirg 
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Bastern Distrindeed, if the wife never went to cohabit w 
ue, (828~ 


L-.---— her hushand, the community did: not 
@oxre’s wire i 
vs.  mence: sin haber ida cohabitar con sum 
ES MBIRG. Ke: a 
rido, is the case put by Febrero, in the pa 
sage telied on by appellant’s counsel. As in th 
ancient customs of France, it began not fi il 
the day of the marriage, but from its consi 
motion. The separation snoken of by thes 
author, isa legalone. It required the j 
mentof an ecclesiastical court, and altho 
such jurisdiction is uiknowt to us, still a 
cial sentence is necessary to destroy the ca 
munity Tt was soin France: it is so 
pur chde, The law wisely refises any: le 
@%ert toa voluntary separation of those w 
are honnd hy the most solemn of obligato | 
to live together. Pothier, tretté de com, mh 
f, ».°. Thit, nar. 3, no, 494, Febrero, pt, 
9, it ', enn, 4, vos. ¥, 9%, 16 & 50. *; Vg 
On the partientar circumstances of the ont 
on which so much has heen said at the a 
few remarks are required froin the coh 
Th match most erobably originated (assuch 
fornexions generally do, where there oY 
- greata disparity of age) in cunidity on the one 
gide and folly an the other, Te who seerificl 


te avaricc, has the less cause of cemplaint¥] " 




















@P-THE STATE OF LOUISIANA, 
i S ni : INP = Misty 
bargain twrns out a hard one, The sep ih i 


; aaaloly, wa: voluntary, The hu. —-~-- ~ 
p most Pray 5 y Cork 6 WIFE ‘ 


4 ad, at least, could. not (if living) dave ec 
not, for if he had desired his wife to-live 


ith a it was his duty to have required her 









property in Now-Yook. Our sfatute is real. 
_qnd where the parties are not married here 
gnonly act on the property found in Louisi 
} na. That which & in our sister state, will 
pllow its laws, 3 yy 


o It is therefore ordered, adjudged and dee 
‘ speed that the judgment of the probate court bé 


afirméd with costs, 














Smith and Workman for the plaintiff: 
WPreston and Strawbridge for the defendants 
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| BARANG vs. HARANG & AL, 
é ° ’ 

o. . ‘ Ifa rearish lie 
Apreat fromthe cougs.of the parish and divi oS 
Pigs - two, vaceed- 
of New-Orleans, | iacs on the 

“es ‘moi tuana 

Piper are to be , . 

n, J. delivered the opinion of the an 

4 wy 


he appellant complains that the judge }am >»! the 


: = domicil of 
£quo dismissed his petition, praying that av *eces-e4 
e = be f lt h@ 7 
fiventory might be made,and proceedings ha j.'2.5 15. 
fore the divi: 
gton. 
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R \  @ASES IN THE SUPREME’ COURR 


Basten Dit On the -nortuaire of his late wife, who ' ‘di 
June, 1828. Eos 


~<a before the division of the” parish of Orl 
ni oe from that part of it which ow constitutes ti 
4b. parish of Jefferson:the judge being of opinig 
that the .procecdings in this case should) b 
had in the.court of probates of the said 
fish. 
The — contends that, by the deat 


















the petitioner’s wife, her succession was ¢ 





ed in the parish of Orleans, the court of 
ates of which was not.oust 
n by the division of the’ 


_Good order and convenience require that 









— Geedings wortuatre should take place in 





‘court of probates of the parish in whi¢h 
deceased dwek. Thus, the property “of the | 
estate, which is. supposed generally to be ator 










* . near the domicil-of the party, is better prote ; | 





eted, and the creditors -of the estate hates $ a 
greater facility to attend to the recovery 0 
their debts—the ont os _ aes being ig 


Sd 
game reasons operate to give jurisdiction ip 
the court within whose district was.the dom. 


cil ef the deceased, 1 preventing the. inhale” a 
, ; ; he 




















Fish from ied compelled eis Dia 
3 piaaegenswer an personal ac- he ae 
7 -on on which the petitioner. A 
tr provéedings in ae 
hnical one, which ¥ 







Whi is thorolttes ordered: adjudged and des 


aed, that the judgment of the court of prag 
Y ‘ates be affirmed:wwith' Ne ee 


ae rt S Ye: ae 








et e the inti Pitot for the 
Wfendant, - = } aie FG 





Ee 
APreaL front the court of the first district, Ne appedt 
lies from an 
order directs 


ee J. ie fivered the opinion of the ing a purcha 


ser to bring. 


into court 
% “gourt. ‘This is an application for a: mandamus it pe seag 


jf the judge*of the first district, to grant an ap- eee 
peal froma judgment rendefed" by him: The _ we 
a ‘cts appear to be—that the applicant purtha- the on a 
: “teds at a'sale under an order of seizure, &c. 

“geveral slaves, for the price of ten thousand 


: dollars. It is stated that at the time of the 





a 5 Fe tk 


IQ purchase, they were subject to a prior mu: & 
ih | “gage than that ef the plainuti’s in exeeution, 





‘Mestern-biae-and for a siuich fai sum 
J arune, 1828. 
Ye —~ which dhey ¥ were stricken off ne 


court; “why he should not i rt 
= suin he agréed to pay Bribe slaves: pure 
by him at the» sale already “mentioned, » 
~~ opposed the ‘demand, but his opposition» 
overruled, atid the’ordersnade absolute,” 
~ From this order he prayed an appeal s ; 
“the judge, in shewing: caus@avh) 
mus now prayed for sho Id not issue, 
stated that he refused the: % becau 


‘there’ was no” é apes jodgrengg : 


gu! je LO i tak. t onder, * 7 


We think: with the judge, om. 
an order ‘as: will authorisé appeal: ae 
is no suggestién. that the property” “‘boaght 
-noi in the possession of the applicant - Tey 
is in-No Worsesituation than-if she. sale had 


been a good one. If any subsequent ordel 

should place the funds out of the contro} of 

the court before the validity: of the sale is dec 

ded on, another question would be presented 
. rule i is therelore discharged. 





_ Bann a 


os ape ee 


peat 3 it ia 
PES poner Pad te 


on i 
a Ss ; + 


heel “Phelan 
: Pome , Sedelivered. the “Spilictr ‘of the a a 
gout. “The petitioner states that he author- oe court a 


! the ‘defendants to cut wood on his land, mit oe ‘. 
an” le condition “they v would~pay fifty-cents’ do ee, 
reach cord, “Phatin purstiahce Of this agrees. 
pent, they cut down’ and-disposed of avlarge 
‘qantity, and from. tite" to time paid for the 
Piame, until pc mh 1827, when a.~ .«, 
) nd the defendants a te te 


=. 


. 


Sead 


- 50 cents’ per cord, is one hundred and sight os # 


¥ four dollars and&50-cents; a 
‘This sum zAveTS, they have refused te” 

of ; py as also er-sunr of $300, for wood: a 

| gut by them, forsiwhich they did:not render an 
‘count, Judgment” i is” pfayed ¢ ens them 

‘Hr $484 50 cents. 

**) The defendants, by their answer, admit the 

 gentract, and the payment by them of several 


4 ms of money, but allege these payments 


‘} were made in error, as the plaintiff had no tie 
} We to the land on which the wood was cut, 
They further state that he has since sold the - 
fand to ene Chinn, te whom aloe they are 








~ Naga Me “foal per Re 5 ee ne Peas: 
ee. * : Pe 23 - ; Boatie ae: 
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~ quence eof the plaintift he sail repre ae 
“ing the land to belong to ‘hia 4 
The cause was, subifined fo a pry, 
found a. verdict” ip fayoufof the. plaintiff 
$184-50 cents defendants made an r , 
successful a attempt to obtaina new trial, and ‘ 
the court-rei dering a aid 3 t ja me | 
_., to the verdict, they a ap led, Ain 
3, = _ The plainuff pro ved {Mie contract yas set om 
ie in his petition, anda sett a vide on. 
21st January, 1827, hyhich the defendau 
acknowledged the quantity cut by them to be 


ie cords, 50°of. ahich Set ‘eB cn since the: 
the sale i Chir; yon the. 271 Qib- of December: 
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1826: leaving 469cordsto be paid for to the 

pl: aintiffe At the foot oF thiseknowledgmeng. ti 

the plaintiff declares the defen ulants have paid | -d 

20," a in 
The defendants have contended in thie ¥ 

oourt— <5 ne 
t,—ihat the wood was cut afier the lati ‘Ww 

tas bie to Chinn, Rs pe 


he proof coutradicts this assertion. ‘The 
























-OF THR STATE OF LOUISIANA, 57 
g 9 : ‘ - r a 
defendants’ acknowledgment estavlishes it to arteraD 
have.been before. — 
: 4nd—that the land the wood was taken off °"""™* 
CaRUTHERS 


did not belong to the plaintiff. 


On this point the evidence is: the defen- 
dants cut wood three miles, or three miles and 
ahkalf from the mouth of Thompson’s creek, 
In the instrument by which the defendants 
were permitted to cut wood, the land is dese 
cribed to be on the point made by the Missis- 


. sippi river and Thompson's creek, There 


is no plan ofsurvey coming up with the record, 
nor any proof which enables this court to say 
that land lying three miles and a half from the 
meuth of Thompson’s creek, is not on the 
point made by the Mississippi river and 
Thompson’s creek. We cannot therefore say 
the jury erred in considering the wood to have 
been cut on the soil of the plaintiff. 


Nor do we think the court erred in permit- 
ting the plaintiff to examine a witness after the 


-defendants had closed their testimony. The ge- 


neral rule is certainly opposed to such indul- 


_genee being extended; but when it becomes 


necessary-to explain or rebut testimony, it is 
‘within the discretion and power of the court ta- 
permit either of the parties to do so, The 
Vex. VII. N.S. 8 
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Eastern Dist. 484th article of the code of practice does not | 


June, 1828. 


“_- appear to us opposed to this doctrine ; the pre. | 


St Hibition there spoken of, is in relation to testi- 


CaRuUTHERS mony offered after the argument has commen. 
ced. 


It is therefore ordered, adjudged and decreed 
that the judgment of the district court be affir. 


med with costs. 





-DISMUKES & AL. vs. MUSGROVE, 


Proofofthe APPEAL from the court of the eighth distrig 
signature of 
the witness 


to an instru- = PorTeR, J. delivered the opinion of the = 


ment does 
not establish 


that of thecourt. The petitioners claim from the defendant }, 


obligor. —_ certain slaves in her possession, to which they 


assert title in virtue ofa deed of trust, executed 
by their father in the year 1811, by whicha 
certain Champness Terry was created trustee, 
on condition of delivering the slaves and. their 
increase to the petitioners when they came of 
age or married. Damages are also claimed 
by a supplemental petition for the defendants 
having illegally entered into possession of the 


estate of Champness Terry, and intermeddled | 


with it, and for the use of the slaves. since they 
came into her possession. 
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' _ P4 . 
The defendant pleaded that a judgment was mgr 


rendered, in the state of Mississippi, against —~—-~ 
the estate of Champness Terry, the trustee, for “— 
the negroes claimed in this suit; that on said Muscnove. 
judgment an order of seizure was granted, by 

the judge of the 8th district, in favour of An- 

drew Dismukes, the assignee thereof; that 

after said judgment, a transaction. was enter- 

ed into with the assignee and the respondent, 

by which a final settlement was made of all 


| matters arising in the present action. 


She further pleaded, that the judgment in 





” -) the state of Mississippi operates as res judica- 
the &: %a, and that the plaintiffs are precluded by it 
lant}, from maintaining the present suit. 

hey To her defence she added the general issue, 
ned and an exception to the jurisdiction of the 
ha court. 

tee, To the supplemental petitions, the defen- 
het dant pleaded various dilatory exceptions,which 
eof were afterwards stricken out of the court, as 
ned being filed too late; and further averred that 
nt’s she held part of the negroes in her own right, 
the} and part under Robert Singleton, who was the 
led | legal proprietor thereof, 

” | The answer closes by an allegation, that in 


consequence of the illegal sequestration sued 
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Eastern Dist, out in this ease by the plaintiffs, she has sustaiq, 


June, 


Macutideg i xd damage to the amount of $5000, for which 


Dis «Es 


Muysaiove- 


CASES IN THE SUPREME COURT 


she claims judgment in reconvention. 

The cause was submitted to a jury in the 
court helow, who found a verdict in favouréf | 
the defendant. Thé court confirmed: it, * 
the plaintiffs appealed. 

The defendant offered in evidence a pape 
purporting to be an assignment from Ephraiiy 
Dismukes to’“Andfew U Dismukes, beforea 
person who styled himself Thomas Butchelor, 
notary public in the county of Amite, ‘state 
of Mississippi, which was opposed on ‘the 
ground that the defendant offered no _prooff 
the handwriting of Dismukes, and that:proof of 
the handwriting of Batchelor was -not the best 
the nature of the case ad.nitted of, The cout | 
admitted the evidence, and the plaintifis'en 
cepted, 

This exception being before the court for 





the first time, the question whether proof of the 
handwriting of a witness be sufficient, when he 
is dead or absent, without proof of the siptia 
ture of the party to the instrument which the 
witness’s name is affixed to. 

We have looked into the books to see how 
the law stands on this subject in England and 
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garsister states, and we think the weight of Eastern Di 


Sl ed 


DismUKES 
& Au. 


guthority,in the common law, is rather in fa- 
your of the ovinion of the judge a quo. 
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¢ Batthe rale is by nomeans perfectly settled. Musanovme 


Starkie says, that when the absence of’ the 
subscribing witness js satisfactorily accounted 
for the proper proof is by giving evidence of 
the handwritir g of the attesting witness: and 
itis usual, in such cases, to give evidence also 


of the handwriting of the obligor —Starkie on 


Eudence, Par, 2. 344. 

» dn a note, however, to the work, he adds, it 
has been decided that, if the witness be alive, 
proof must be given of the hand writing of the 
obligor, ‘The case appears to be a very mod- 


‘ern one—3 Maddocks, 370. 
In our sister states, the decisions are con- 


tradictory. In New-York, Pennsylvania, Ma- 
tyland, and North Carolina, the handwriting 
ds sufficient. In New-York, the rule is firmly 
established. In Pennsylvania, the first time 
the question came before their supreme court, 
they decided that proof might be made of the 
handwriting of the witness, but left it unsettled 
whether proof of that of the obligor should not 
ialso be furnished ; intimating, however,clearly, 
their opinion that establishing the latter would 
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? 
Eastern Dist be the best evidence. When the questioy 
Dimgan, Come again before them, they concluded that 


at proof of the witness’ handwriting was sufficient, 
Musonove. on the ground that it had been long the practice 
in that state to receive it—1 Joh, cas. 230, 4 

Joh. 461; 3 Burney, 192; 6 ibid. 45; 1 Har 

& 1.337; 1 Haywood, 238; 2 Hay. 27, 404 

But in South Carolina, they require proof 
of the writing of the obligor as well as the 
witness—1 Bay. 255; 2 Bay. 187. 

And in the supreme court of the United 
States, on an objection being taken that the 
subscribing witness had not been produced, 
the court said, “ The proof offered was such 
as is required, where a party to a deed, and 
the subscribing witness, are dead, the hand 
writing of both was proved—S Wheaton 283, 

The doctrine, therefore, is not so well seb 
tled as to prevent this court from applying to. 
the case thuse principles of law which, it 
their judgment, should govern it, 

The rule is, that the best evidence the cas¢ 
is susceptible of should be produced. When 
the subscribing witness is alive, or within the 
process ofthe court, his testimony is the high 
est, and should be offered. When he is dead 
or absent, proof of his handwriting is not the 
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pest the case admits of, because such proof is faster Dist, 


presumptive evidence only, The instrument eee 


was signed by the obligor. The witness’ sig- © 4» 
gature may be genuine, and yet that of the par- Musener= 
ty it attests, not so, In such case, it is the du- 

- tyof him who offers the instrument, to prove 
the handwriting of the obligor. Establishing. 
it, establishes the fact to be proved, and does 


not leave it (asin the case of proving the wit 


ees 


Sas 


" ness’ signature) a matter of inference from an- 
other fact, with which it is probably, but not 
necessarily connected. 

_ The only case that can readily be imagined 
where this rule would produce hardships, is 
that ofa stranger, whese handwriting was lit- 
tle known, coming into the country and exact- 
jag obligations before witnesses who, after his 
departure, died. No general rule can be laid 
down, that will not do injury in some particu- 
lar cases. But that just spoken of, in our judg- 
ment, is nothing, in comparison with the dan- 
ger that might resule#from sanctioning the other 
doctrine. The “facility of proving any in- 
strument under it is obvious, Whether for- 
‘ged or not, nothing more is necessary than to 
procure a non-resident of the state to put his 
name to it as a witness; and thus, a paper false 
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Davtern Dit. in itself, might be established -by proving ne. | 


June, 


cache thing but the truth ina court Of justiews Aft” 


— _ 


these considerations, we add that-drawn.frow 
‘Mewoiove. 2241 article ofour code, which most plainly 
indicates the necessity Of proving the hands 
writing of ‘the obligor, 10 doubt’ can exist of 


the conclusion to which we are compelled to 
come, : 


It is therefore ordered, adjudged and d& 


- treed, that the judgment of the district court te 
amiulled, avoided and reversed; and it is fut, 
ther decreed, that this cause be remanded for 


a new trial, -with directions to the judge, not to 


adinit a paper signed Ephraim Dismukes, on 
“the proof of the har@writing of Thomas 
Batchelor; and it is further ‘ordered, that the 


appéllee pay the costs of the appeal. 
Hennen for the plaintiffs, 





. asmsaiemtnitininen: KERR & WIFE. 
The circum- 


stance of a 


wife having APPEAL pou the coutPofghe first district, 


received a 
check, as a 


eontract sev- Martin, J, aiewed ‘the Opinion. of the 


erally with- 


fir Sechae, court, This is an action on the note of the 


at ~~, , Wife, endorsed by the husband, alleged tohave 


ena ; , : 
aarveate ad, been received from the wife,on a loan.made 


vanes to her by a check delivered to her, and by her 
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received to her proper use and benefit, The 


general issue was pleaded, and the wife deni- 
ed-having- received any consideration, The 


"plaintiff had judgment, and the defendants ap- 


pealed. 


According to the plaintiff's own shewing, 
tlie note sued on is not the evidence of a con- 


' tract by which the wife promised to pay a sum 


of money to the husband, but a mere accom- 
modation paper, in which the husband inter- 
vened for no other purpose than to give it cree 
dit, and perhaps to manifest his assent to the 
act of the wife. We cannot distinguish this 
paper from a note, joint and several, of husband 
and wife—for they are bound jointly and sev- 
erally—and the plaintiffhas prayed for a judg- 
ment joint and several. The only difference 
is in the form, which, as to the husband, per- 
haps created the necessity of a protest and no- 
tice. We say perhaps, because we are not 
ready to say the husband is not bound by a 
tiote given by the wife with his assent as the 
evidence of a debt of the community. 

Viewing, then, the contract as the joint and 
several one of the husband and wife,and the 
wife having pleaded the general issue, 7. ¢, de- 
nied all the facts alleged; and among others, 

Von, VII. N.S. 9 


Eestern Dist. 
June, 1828, 
— 
BRANDEGEE 
v8. 


Kerr&wifk 
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s 


Eastern Dist. that the consideration of the contract’ was Te- 
June, 1828. 


—— ceived to her own use and beneit we have 
Brant kGEE 


KgRRYWIFE 


songht in vain for any evidence'of this cireum- 


bound, if the consideration of the contract be 
not for her separate advantage, and not some. 


thing which the husband was bound to furnish 


her with. 

The plaintiff’s counsel presents. this evi- 
dence in the circumstance of the wife having 
received the check and endorsed it, and ‘the 
check haviig been paid in bank. 

To give the plaintiff all the benefit of the 
verdict; we have considered it proven thatthe 
wife actually received the money. _ Is this vie 
dence of the consideration of the contract hay. 
ing turned to her separate advantage ? 

Such is the influence which marital vii 


gives to the husband over the wife, that the 


law has deemed protection.necessary, from its 
improper exercise, and therefore freed the Wile 
from every obligation resulting from any Con 
tract, joint and several, into which she enters 


with her husband, unless it be proven that its’ 


object was her separate advantage. It would 


be to render this privilege 2 bsolutely unavaila- | 
ble, ifthe circumstance of the money having — 


stance—for in such a contract the wife is not _ 
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— turned to her separate advantage. 
inenever a husband could influence his wit 
ale jointly and severally with him, he 
would have influence enough to induce her to 
receive the money or endorse the check. 
We, therefore, conclude that the eve 


stance of the wife having a separate advantage 


in the contract, being of the essence of her ob- 
ligation, must be proven by some other evi- 
dence than proof of her having touched the 


| . money. For, after receiving it, she may have 


handed it over to her husband, applied it to the 
wants of the family, employed it in relieving 
her husband from debts contracted for its sup- 
port, or even for other purposes. 

Heremploying it in this manner is quite: as 
probable as her using it in the payment of her. 
debis, or in the repairs of the houses of her 
separate estate, 

Being of opinion that there is no fact in evi- 
dence, from which it is possible to infer that 
the plaintiff’s money was employed for the 
separate use of the wife, in something whieh 
-the husband was not obliged to furnish’ her 


with, we conclude that the wife is not bound. 
—Durnford ys. Gross & wife,t Martin 465. 


eeei through her hands, renderéd the con- Esstera] 
eet binding on her, without due proof of its ee 


BRANPEGEE 
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Eastern Dist. Jt is therefore ordered, adjudged and de. 
Jure, 1828. 


—— creed that the judgment, so far as it regards 
BRANDIGEE : ‘ 

<me, w wife, be annulled, avoided and reversed; 

Kerr&wire : : 

and as far as itconcerns the husband affirmed; + 

and that there be judgment for the wife; the 

plaintiff and appellee paying costs in this 


court. 


Hennen for the plaintiff—Workman for 
the defendants. 





M DONOUGH vs. TREGRE & AL. 
When the 


I te Appeat from the court of the first district, 


ces the com- 


eae _ Porter, J. delivered the opinion of the 


Serty bought court. ‘The plaintiff issued a fi. fa. in virtue of 

by the "~< judgment he had obtained against the defen- 
dant, and on the 22d of December, 1827, sold, 
in virtue of this execution, a slave called Jean- 
Denis. 

On the 9th of January, 1828, the intervener, 
who is wife of the defendant, had judgment 
against him of separation, and recovered at the 
same time the amount which he had received 
of her proper effects, from the date of her mar- 
riage up to that of separation. On that judg. 


ment she has collected, as is shewn by the 
sheriff’s return, $257, 
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‘She claims the proceeds of the slave, aver- Eastern Dist. 
June, 1828. 


ing that her mortgage is higher than that ofthe 
plaintifi—he resists the demand, on the ground 
that the property seized was acquired during 
marriage, and that it is first responsible for 
community debs. 

So that the only question of any importance 
in the case is, whether the wife has a mortgage 


- on the property purchased during coverture, 


which takes precedence ot the ordinary cre- 
ditors of the husband. 

‘We have no doubt that she has, - Some of 
the jurists of France have lately agitated this 
question, and expressed their opinions against 
the claim of the wife. But one of them, in the 
last edition of his works, acknowledges that 
the court of cassation has settled the question 
in opposition to his views of the law, and that 
he is bound to conclude those views were erro- 
neous. One of the principal grounds of these 
writers, is, that the code gives a mortgage on 
the property of the husband, and that the pro- 
perty acquired during marriage, belongs, not 
to him, but to the community. This argu- 
ment proceeds on the idea, that during mar- 
riage, the wife, by the effect of the law, isa 
partner in all the acquisitions made by the 


TREGRE&AL 



























Necangiea! 
*Donocn 
v8. , 








70 CASES IN THE SUPREME COURT 


Eastern Dist. husband, Butshe is onl i judgment, 
June, (828. | y so, ” our jud , 
—~~ whien she accepts the community. From the 

M’Donoen aaa ° 
vs. moment she renounces, as she did in this case, 


TREGREKAT, 
everything done during coverture, in regard 
tothe purchase or alienation of property, con- 
cerns the husband alone; and as such, her 
mortgage attaches as completely on the effects 
purchased by him, as those he possessed before 
marriage. The arguments on both sides of 
this question, are given at length in a note by 
Paillette 212\st article of the Nap. Code, 
Persil, regime hypothecaire, 2 edit. vol. 1, p. 
268. Delvinconrt, cours de droit civil. vol, 
2.654. Manuel de droit francais. 5 ed. p.* 
641. 7 | 
We think there is sufficient evidence on 
record to shew that the husband did receive of — 
the wife’s property an amount larger thin the 
proceeds of the sale of the slaves now claimed 
by her; and the objection of the lien not being 
recorded, cannot avail the plaintiff, for there 
does not appear to have been any written in- 
strument ever given by him which could have 
been registered. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
affirmed with costs. 
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-eourt, ‘The widow of the testator claims from never came 


nojurisdiction of the case: and 2nd, ‘that the 
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‘Caleb for the i aia for the Easter Dit 


defendants. , —— 
Co.e’s wi 
DOW. 
vs. 
His execu- 
TORS. 
COLE’S WIDOW vs. HIS EXECUTORS. 


Appeat from the court of probates of the 4 wife mar. 
ried abroad 

parish and city of New Orleans. may claim 
acquests — 
gains made 
Porter, J. delivered the opinion of thein fh this’ state, 
although she 


it. i 
the executors the one half of the property, real a 4 


and personal, of which he died possessed ; on 
the ground that it was acquests and gains 
made during coverture, 

The executors resist the action on two 
grounds: Ist, that the court of probates had 


plaintiff has no legal right to any portion of the “e 


proverty acquired during marriage. 
“The testator was married to the plaintiff in 


the state of New-York, in the year 1810. He 
was then about 24 years of age, and she 63. 
After their marriage, they lived some time to- 
gether, when the husband came to New-Or- 
leans, After a year’s residence here, he re- 
furhed to New-York, and there remained -with 
his wife for the space of three years; at the 
expiration of which time he again removed to 
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Eastern Dist. New-Orleans, where he resided until his@éath - 


ai in 1827, and where he acquired the property 
ow which is the subject of the present contest | ¢ 
His sxxcv- The plaintiff remained in New-York, and ne. 
ver was in this state. The deceased madea 

will, by which he bequeathed to a brother'liy. 

ing in Ireland, nearly the whole of the proper : 

ty of which he died possessed. 

The first question relates to the jurisdiction 


of the court of probates, and we think the 





judge below did not err in taking cognizance of 
the case. That court having’ exclusive juris 
diction of the settlement of all claims againg | | 
an estate represented by an executor, and ig , 
liquidation and final settlement, it follows that 
itis before that tribunal a claim must be made, 
the rejection or admission of which is necessa 
ry to enable the succession to be closed. The 
other construction supposes the court st 
clothed with sufficient power to carry its um 
doubted jurisdiction into effect. It sometimes, 
indeed, happens, thattribunals are so defective 
‘ly organised, that one is compelled to act ag 
the assistant of the other; but it requires a very 
clear expression of legislative will to authorise 
such a conclusion; the general rule being, that 


where the end is conceded, themeans of arriv- 
ing at it are granted. 
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. ABhe next, and more important question, re- Eastern ist 


lates to the right of the wife in the acquests 
-and gains, 


( Inthe case Pidin: tenidllione which His 2x wxxcu- 


ately underwent ‘so much discussion in this 
court, principles were established, which great- 
ly facilitate the investigation of the-rights of 
the parties now before us, It is true in that 


gage; husband and wife had both resided in 
this state ; and in the present instance, the hus+ 
~pand alone lived in Louisiana. But we thew 
“determined that the law, or, to adopt the lan- 
guage-of the jurisprudence of the continent of © 


Europe, the statute, which regulated the rights 
of husband and wife, was real, not personal ; 


that it regulated things, and subjected them to 


the laws of the country in which they were 


found. efollowS, then, as a cofsequénce, 
that property within the limits of ‘this state, 
must, on the dissolution of the marriage, be 
distributed. according to the laws of ; 






© no matter where the parties reside; because, 
“viewing the statute as real, it is thething on 


which it operates that gives it application, not 

the residence ofthe person who may profit by 

the rule it contains. Quando .verba consue- 

tudinis, vel statuti, disponunt circa rem, tune 
Von. VIL. N.S. 10 
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Eastern Dist. 
June, 1828. 
a 


bac . wi- 


Hs einen eft, sive aforensi, Greg. Lopez, Glos, 
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de bonis judicandum est secundum 
tudinem loci, ubi res sunt situate: Y 
suetudo afficit res ipsas, sive 






Par. 4tit. 111 24, Matienso,s-lib.5 SY 


gil, ,75—This doctrine -has not, indeed, 


been much contested in the argument; and 
both .parties seemed te concede, that the 4 
case must. be governed by our law. But the 
counsel for the appellants have contended that - 

even by it the claim of the wife cannot be 


maintaned. Their principal grounds of obs | 


jection are: first, the positive legislation-ofthe™ ' 
state; and, second, the separation of the-hus © 
band from the wife during the whole of die 
time the property was acquired. . ~. aa 
The law of the fuero real; so often qutiabiie 
in this court, declares that “€évery thing which’ ad 
the husbandjand wife acquire while-together, ©. 


shall be equally divided between them.” Itig~* | 


wpe does not provide.for such. acase 
as is now before the court; and thatif itdid, it: 


isrepealedeby the 2370th article of the Louisiq:’ 


ana code, which declares that amarriage con> _ 


tracted out of the state, between persons who ~ 
afterwards come to live here, is also subjected’. 
to the community of acquests and gains, with. 
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sepect to such property as is acquired ah ia 
their arrival. The phraseology here used, it is 


15 


Pars Di: 
Cork’s ‘w 
| said, indicates clearly the intention to exclude ae ~ 


sich'a case as this, The-statute refers to per Hie ax Bixee. 


sons coming to reside here, not te one individ- 
wal: it speaks not of his, er her, but their arri- 


val. 


“Phe effect which the provisions in the late 
amendments to our code have in repealing for- 


mer laws, depends on the general disposition 
éontained in them, which declares what in- 
fluence shall be given to them in this respect; 
and to their operation, according to the gen- 
eral rules of construction. 


‘Phe case of the appellants can receive no 


support on the first ground. It is provided by 
the 3521st article of the Louisiana code, that 
the furmer laws of the country are repealed in 


every case for which it has been specially pro- _ 


vided»in this code; and they shall not be in- 
yoked as laws, even under the pretence that 


* their provisions are not contrary or repugnant 


tothose of this code. Now the case of one of 
themarried couple moving into this state, is 
not specially provided for: the former law, 
therefore, in rélation to it, is not repealed by 
this general: provision. Whether, on the gene- 








16 


Eastern Dist. ral rules of construction, the article: already | 
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; em, ‘cited can be considered as abrogating a ‘for 


CoLe’s wi- 
=m, 


mer law which, although different, is not com 


Fis s Beno trary, little need benow said. ‘The vastquan. — 


tity of positiye legislation which has been.giy, 
en to the people of Louisiana since the change 
of government, has called the attention of ouy 
courts repeatedly to this subject, and the princi. 
ples which forbid such a conclusion have begy 
again and again stated by this tribunal,“ The 
remarks, however, made in the case of Say 
vs. his creditors, shewing that the provision 
in the old code which gave a communityyef 
acquests and gains in marriages contratied 


within this state, did not repeal a former law ' 
which gave them in marriages contractedsout 


of the state, when the parties afierwards.mé 
ved into- Louisiana, are so perfectly applicable 
to the instance before us, that we refer to them 

to show why a provision in relation toting 
band and wife coming to reside in this county 


ae 
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Pa 


cannot affect rules in relation to the remowll | an 


Py 
of one of them. ia 


The law of the fuero real, it is trueydo’ |) 
not speak of one of the spouses coming ini | 
the country, nor does it provide for the eatt |i 
where both live under afiother government;# |)” 
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tedissolution of the marriage; but itis a ne- Foe, 1. ) 
_ pomary consequence of the statute being a oe. 
iuit'the property acquired within the limitsof ow" 
the state, and found there on the marriage bes 41 =xse® 
jag dissolved, should be governed by its pro- 
qisionis, no matter where the parties reside. 
¢ Whether the separation, and ‘the failure of 
te-wife to contribute her portion of care and 
jadastry to the acquisition, will defeat her 
vight, is the next question to be examined. 
And finding, on this head, nothing in the law, 
#8 -commentators, nor, in our judgment, in the 
weason of the thing, which makes the living 
“part, in different states, a_ greater objection 
than a separation would be in the country 
* where the statute was in force, we shail exam- 
ine what effect different residences would have, 
| ifboth had lived within the state of Louisiana. 
~ On the argument, counsel went at some 
length into the principles on which the com- 
manity ofacquests and gains was established; 
and taking for the basis of such rule the care 
and industry of both spouses, they drew the 
+ eonclusion that when it was established in 
» evidence that one of them had not, or could not 
> have, assisted in the acquisitions, thé one so 
+ failing to. contribute, could not rightfully claim 
any portion of them. 
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> The doctrine of the community of acquesi: 


\—~—~ and gains, was unknown to the Roman law; 


Coue’s wIi- 


pow. and, although now common, we believe, tothe 


best opinion appears to be, that: it took its rige 
with the Germans, among whom, at, a very 
early period of their history, the wife took, by 


during coverture, It is very probable thatit 
was the real, or presumed, care and industry 


state, neither idleness, wasteful habits, nor mo- 


wife of an equal share in the acquests and 


Hits rome, Greater number of the European nations, ie 
origin cannot be satisfactorily traced..\'The 


positive law, the one third ofall the gains made 


of the wife, which first produced this legisla: 
tion; and in an early state of society, the faci” 
most probably fully justified sucharule. But,’ 
in this, as in many other instances, legislation 
survives long after the causes, which occasion. 
ed it, have ceased to exist,and the non-exise 
tence of these causes will not authorise courts 
of justice to refuse giving effect to the law—_ 
There are few, we believe, who think, at the — 
present stage of society, that the wife contrib 
utes equally with the husband to the acquisi- — 
tion of property. If such cases exist, they are 
exceptions to the general rule. And yet, inthis — 


ral or physical incapacity, would deprive the — 
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gins; for our code ‘declares that every Mar- Easiem Dist 
fage; in Louisiana, superinduces of right, part- ~~~. 
seship, or community, in all acquisitions— vow 


Such, also, was the rale in Spain, » La, Code, Hs excv- 
9959. Merlin’s rep. verbo communaiite, vol. 
9p. 548, Febrero, p. 2, lib. 4, cap: 4, p. 1. 
m3, 

»The writers who treat on this subject, make 
fo such exceptions as are here contended for. 
On the contrary, they state-that the residence 
ofthe parties in different places will not pre- 
fentthe community from existing. In Spain, 
indeed, ifthe wife never went to cohabit with 
lef?husband, the commnnity didnot com- 
uence: sin haber ido cohabitar con su ma- 
+» | rida, is the case put by Febrero, in the pas- 
_ | sgetelied on by the appellant’s counsel, as in 
fe ancient customs of France, it began rot 
+ | fuithie day ofthe marriage, but from its cons 
_ | auimation.. Theseparation spoken of by the » 
~ | j@me..author, is a ‘legal one. It required the 
_ | jilgment of an ecclesiastical court, and al- 
| tough such jurisdietion is unknown to us, still 


- | 

a ijndicial sentence is necessary to destroy the 
_ | @mmunity. It was so in France: it is so un- 
, |Mour.code. ‘The law wisely refuses any le- 


effect to a voluntary separation of those who 
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ist are bound by the.most solemn obligations. 


Sune, lf 
Foe ~ live together, Pothier, traite de com. par, &, 






paw they Abid parsd, ar. 494, Febrero, pan.2, 
Hrs sneer lib, I, cap, 4, nos. 1, 2, 30. 50, tent 


On-the particular. circumstances ofthe eage 
on which. so much has been. said at the bar, 
few remarks are required from the coun 
The match most probably originated (as such 
connexions generally. do, where there is 
greatdisparity of age).in cupidity. on theong 
side, and folly on the other, He who sacrifices |.” 
to.avarice, has.the less cause of complaintif | 
the bargain turns out a hard-one. The sepm te: 
ration most probably was voluntary, The ties ’ 
band, atleast, could not (if living) have-unged | /#' 
it was not; for if he had desired his: wife'® | 
live with him, it was his duty to have. requied rs 
her to do so. Pal be. 

We cannot take into our considerationthe | ©. 
property in New-York. .Qur statute-isfall | 
and where the parties ard not married het) 
can only act on the property found in Leuiti | 4 
ana. That which. is in our: sister, stateywil | | 
follow. its laws. von feel 


It is therefore ordered, adjudged and’ it | 
creed, that the judgment of the probate co Ire 
be affirmed with costs, 
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i... PACKWOOD vs. WALDEN. 


* Apprat from the court of the first district. By the form- 
ty; ation of = 
batture ofthe 

_ Marruews, J. delivered the opinion of the fouxbourg St 
Miliary, the 

According to the tenor and conclusion place it oc 


ceas- 


g the petition, this action appears to have been ed to be & 
par 0. e 


“instituted for the purpose of causing the de- port. 


After the 


fondant to be dispossessed of certain lots of land —. 
. he holds on the batture or alluvion, in ee of the 
nt of the fauxbourg St. Mary: and to com- 
pel him to abate, as nuisances, certain build- 
; ngs and inclosures which he has lately erect- 
thereon: also, to obtain a decree, declaring 
that a part of said alluvion which lies in front 
a a lot on street, owned by the plain- 
a to be public property, free and open to the 
use ofall, &c. 


' The petition contains a history of the esta- 









Dishment of the fauxbourg, by the person who 


t owned the plantation, or farm,on the front 
ee which it was founded; with allegations that 
no batture or alluvion existed at the time the 
“front of said plantation was changed into a 


fauxbourg; that the river, at high water, flow- 
Vor. VII. N, &. 11 
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ee se ed up to, and washed, the levee adjoining the 


Pa mae front street of said fauxbourg, to which boaig 
eit and other craft used in navigation, made fag ; 
&c. That in truth the spacé now occupied 
by the alluvion, was then a part of the port of 
New-Orleans; was public property, and still 
continues to be such, notwithstanding the pre- 
sent extent and elevation of the new made 
land. The petitioner claims no right of pro- 
perty in the disputed premises, but seems to 
insist on-one of servitude—a right of way di- 
rect to the river. , 
The defendant, in his answer, sets up title 
to the property, and obtained a judgment in 
his favour in the court below, from which it 
plaintiffappealed, 
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"The batture, or alluvion,: concerning which 
the present dispute was raised, has been a most 0 
fruitful source of litigation during the last | 
twenty-four years. ‘The questions in relation | 
to ithave heretofore assumed various shapes 





according to the pretensions of the different 
parties who claimed it for themselves. This 
isthe first time it has been claimed for the 
public; that is, as public property, the use of 
which belongs to all, the right of soil to none, | 
either individuals or bodies politic. : 
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{he first title under which this property was Eastern Dist. 


claimed, is that supported in favour of the 
heirs of Bertrand Gravier, by a judgment of 
‘the superior court of the late territorial gov- 
ernment. ‘The decision in that case, so far as 
relates to facts, is based on evidence which 
proves that a batture in front of their ancestor’s 


June, 1828. 
~~ ue 


Packwoop 
vs. 
WaALpven. 


plantation, existed to the whole extent of said | 


front, capable of being reclaimed from tie 


‘river, and wasa proper subject for private ow- 


nership at the time he established the faux- 
bourg St. Mary. 

~The next case in which the rights and titles. 
of individuals were brought in quesiion rela- 
tiveto this batture, is that of Morgan vs. Liv- 
ingston. The controversy was between the 
proprietor of a front lot, who claimed by right 
ofalluvion, and a purchaser from the heirs of 
B.Gravier. Testimony was introduced which 
shewed that no alluvion existed at the time of 
thesale from the original owner to his imme~ 
diate vendee. Nothing in the evidence esta- 
blished the period when the alluvion might 
have been considered of sufficient elevation 
and.extent to become private property. The 
cause was decided on principles applicable to 
rural estates; and the plaintiff succeeded. 
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A case occurred between Hermaty and the 
claimants under B. Gravier’s heirs, ‘This 
was submitted to a jury on special facts; and 


their finding proved that the claimant was: not 


a riparious proprietor; and consequently he 
failed in his pursuit. ily 

In these decisions there is an apparent con. 
tradiction. This is a consequence of the @yj- 
dence which varied in each case. One among 
the greatest difficulties which occurs in the 
administration of justice, arises frequently from 
the incorrectness of witnesses, caused by for. 
getfulness, prejudice, and perhaps too offen 
by motives more corrupt. 

The present case presents no qocesianil 
title personal to the plaintiff; a circumstance 
which relieves us in a great degree from 
weighing the immense mass of testimony of 
fered on his part. In this respect it differs 
from all those already adjudged relating tothe 
same subject; consequently none of the former 
judgments can be effectually opposed to itas 
res judicata. 

The numerous points filed by the course 
for the appellee, may be fairly a in 
one or two questions of law: 

Ist, By the formation of the batture; did the 
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place which it occupied, ceaseto be a*part of Fie Dist. 


the port of New-Orleans? ~ 
“Qd. Ifso, afier the change did it still con- 
ue to be public property, unalienable and 
gnalterable in its destination, by any power 
except that of the state, or of the U. States? 
The claim made by the plaintiff, of a servi- 
tide, proposes a third question, as to his fight 
in this respect, which will be also considered: 


‘The positive titles or rights to the property in 


relation to the city, the front proprietors, and 
the representatives of B. Gravier, will be left 
out of view so far as they might conflict; for if 
the batttre was acquired under legal ‘Claims 
by all or one of these parties, the plaintiff 
must fail in the present suit. 

Previous to entering into the solution of 
these questions, it is proper that we should 
putatrest a difficulty arising from acts of the 
legislative power of the state—one passed in 
1808, the other in 1813, which seem to con- 
flict, ‘'The first of these laws contains a pro- 
hibition to all the inhabitants of the state, pre- 
venting them, under certain penalties, from 
making levees or dykes in frontof those which 
existed at the time of passing the act; unless 
by authorisation ofa jury of twelvé inhabi- 
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Eastern Dist. tants, proprietors. of plantations situate on the 


banks of the Mississippi. The law of 1813 
contains general rules for the administration 
of parochial affairs in all the parishes ofthe 
State, under the superintendence of the judges 
of the different parishes, and police juries to 
be appointed as directed by the act. Among 
the powers granted to these political bodies,is 
that by which they have the entire regulation 
of roads and levees within their respective dis. 
tricts, both in relation to original creation and 
reparation of those already existing. The 7h 
section of this act excludes the city from. the 
authority of the police jury of New-Orleang, 
and makes it the duty of the corporation to ex, 
ercise (within its limits) the functions commig, 
ted by law to police juries. 

. Weare of opinion that the act of 1806, 
which required the permission of a special, 
jury toauthorise the erection of new levees, ig 
abrogated by that of 1813, whether the last law 
be considered as affecting the levees in the 
country or city. Police juries are empowered 
to legislate upon roads and levees, both in 


making and repairing. A power to makeis— 


distinguishable from one to repair, by the au- 
thority which it.confers to create de novo. 
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The power granted, by the firstlaw, to spe- Eastern Dist 
cial juries, to permit the creation of new levees ae 
issimilar, in all respects, to that granted-by an 
the last to police juries, These powers are 

equal and opposite, and must destroy each 

other, unless one of them can be made to yield ; 

which may be done by a common and well 
established rule for the interpretation of the 

' Jaws; leges posteriores abrogant priores.— 

The right of special juries to interfere in the 

creation of new levees being thus annulled and 
transferred to the police juries throughout the 

state, it follows, as a necessary consequence, 

that the city council now possess all powers 


Wasnait. 


fe SF 8 OO 5 WHS 


RPS FR? SB eG 


= 


proper to be used, in the exercise of a just po- 
lice, relative to streets, levees, and ali other 
public places belonging to its community. 
The powers of the corporation have, under 
the act of 1813, enabled its representatives to 
take the compromise which took place be- 
tween them and the different claimants of the 
batture, by which the embankment or levee of 
the river received the direction which it now 
ine 

We will now investigate ‘the matters on 
which depends a correct solution of the ques- 
ionsp roposed.- And here it may be said, 
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Eastern Dist. without impropriety, that the statement itsél 
June, 1828. 


of the first proposition, seems to- involve an 
absurdity. Land, according to any definition, 
can never be ‘considered as making a part of 
a port. A bank, quay; or wharf, is a necesags 
ry appendage to it; and, according to the jy. 
risprudence of this state, ig always public and 
destined to the use of all, as well as the port 
itself. But this public use cannot legally"te 


extended farther than the bank or wharf, * which 


s always distinct from alluvion fully formed, 
and subjected by law to the ownership of pe 
vate individuals or public bodies. 

By the Roman law, a port is defined to i 
locus conclusus, quo importantur merces, 
et unde exportantur. D.50, 16, 59. 


The definition in the 8th law, tit. 33, part. 7, 


is nearly similar to the Roman Digest. 7 
That found in the Curia Philippica, page 


456, no. 35, states a port to be a place either 


on the seacoast or on a river, where ships stop 


for the purpose of loading and unloading, from 
whence they depart, and where they finish 
their voyages. 


It is clear, from these definitions, that ibe 
place now occupied by the alluvion in frontof 


the faubourg St. Mary, although formerly 4 
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OF THE STATE OF LOUISIANA. 8 
part of the port of New-Orleans, has long Eastem Dist. 


sneé ceased to be such, It is nearer to the port aS 
an other squares of the city situated farther aki 
fomthe river, but makes no more a part of it a 
tian they do. Reliance was had on the plan 
ofthe faubourg made by B. Gravier, to prove 
' fiat the batture in front was destined for pub- 
lic use; in other words that it was designated 
wapublic place. That such was not the in- 
‘| gation of the founder, is evident from his hav- 
ing sold his right to a part of the alluvion to 
me or two of the purchasers of lots from him. 
The manner in which this place is marked out 
mthe plan, indicates that it was done rather 
pshewtthe peculiar localities which were about 
be changed into a town, than for aay other 
perpoce. 
The second question is one of greater diffi- 
alty:. Doubts may be fairly entertained whe- 
iher the change of the limits of the port, effec- 
i by alluvion and accretion, did not leave the 
lind thus raised public property in the most ex- 
tive sense of the terms—subject to have its 
destination altered only by the supreme legisla- 
ive'‘power of the state, or that of the United 
States, 


Tn order to arrive at 2 correct decision rela- 
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Kastern Dist. tive to these doubts, we are compelled to ex. 
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nine the doctrine of alluvion, so far as it affecyy 
the rights of cities. We have not been able 
to find any law very explicit on the subject! 
According to the law of the Roman digest®i; 
agris limitatis, although the right of allavien 


is denied to fields of this description, yet it ix 


granted to land on which a city is founded, | 
The 6th law of the 28th tit. Part. 3, declares 
that rivers, ports, public roads and places, be: 
long to all men in common; and that the tse 
of the banks of rivers is common. to all, altho 
the right of property may be vested in partice 
lar owners. The law 9th, same title and part 
recognizes battures on the banks of rivers 
arenales que son en las riberas de los rios, 
as common property of the eities or towns 
which they become attached. dt 
Things destined and appropriated absolite 
ly for public and general use, whether they 
appertain to a state at large, or toa subotth 
pate community, such asa city or town, canon 


be legally sold, alienated, or applied to privat |’ 
“purposes. These are rivers, fountains, roads} 


public places, and similar objects, Perhaps thi} 
general use might be changed or restricted it} 
some instances by the sovereign power ofthe]: 


state. See Part. 5, tit, 5, law 15. 
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_ Bat those: things which are the common Bastern Dist 


property of a city, la que sunt propria civi- 
jatis, el que non sunt in usu publico, zen- 


dere potest civitas, &c, Second note of Lo- 
pez-on the last law cited. 

¥ In conformity with the provisions of the 
Jaw first invoked, it must be inferred that a 
ity can acquire jure alluvionis; and land 
‘thus added becomes the property of the whole 
community; itis propria civitatis, and may 
be sold, alienated, and destined to private uses, 
by the legal authorities of the city. 

’ According to this examination of the cause, 
it is readily seen that if' the city did really ac- 
quire the alluvion in question, the mayor and 
common-council had power to lay it out into 
squares and lots, to order streets to be made, 
&c. and to sell the land, as they continue -to 
do in relation to the commons in the rear of 
the city. Having power to sell, they could 
lawfully transact and compromise with other 
- @aimants of the same property; which. has 
been done as above stated, and by which a 
‘new bank or levee has been made on the ri- 
ver, forming the quay or wharf of the’ port, 
the use of which is public and common toall. 
The second question must therefore be ‘decid- 
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Bastern Dist. ed against the pretentions of the plaintiff onithe 


1828, 

—.—~ batture as public property, and such as ishegg © 

Packwoop * , 
ie de commerce. a 


As to his claim of a servitude—a right of 
way direct to the river and port: as the latter 
js now situated, we believe it.to be wholly 
without legal foundation. Admitting the ally 
vion (as alleged in the petition) to have, been 
entirely formed since the time when B, Gra 
vier laid out the faubourg, it has been acquir. 
ed either by the city or by the proprietors of 
the frontlots, If by the latter, then the plain. 
tiff, as owner of that part of it immediately in 
front of his lot, can have no servitude on its 
for in. order to constitute a servitude, it must 
have relation to two estates held by different 
owners—the praedium dominans & praedium 
serviens, If by the former, then it was at 
quired as common to all the inhabitants of the 
city, and no individual could in any. manner 
obtain on ita right of servitude, While itre- 

mained commen property, it was subjected to 
the use and service of all the citizens, whichis 
wholly incompatible: with the acquisition. or 
existence of a particular servitude due to any 
Andividual of the corporation. Before the pe- 


riod when thealluvion was formed, no right of 
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grvitude could pave been acquired; and by Es 
theallegations of the petition, which, so far as 
they affect the claims of the plaintiff prejudici- 
ally, must be taken to be true, no batture was 
invexistence at the time when Bertrand Gra- 
vier sold the lots laid out on the front of his 
plantation: consequently, by those sales, no 
right of servitude could have been acquired 


_ bythe purchasers as incidental to the property 


gid. We have shewn that he could not have 
acquired any such right since that period. He 
must be contented with the ordinary ways to 


ul 
‘tis therefore ordered, adjudged: and‘ de- 


greed that the judgment of the district court 
waffirmed with costs, 


“Hennen for the plaintiff—Hoffman and 
liver more for the defendant. 
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DENIS VG, CLAGUE’S SYNDICS. 


Kereat from the court of the parish and 


| aly of New-Orleans. 


‘Porter, J. delivered the opinion of the 
curt, ‘The petitioner states that he bought 
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the river—the streets which are common to 


The buyer 
. who discovers 
a defect in 
his title, has 
not the richt 
of requiring a 
réscission of 
the sale, but 
only a sus- 
pension of 

payment ti 
security be 
given him. 
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Bastern Dist. property at the sale of the insplvent’s estateang | 


ge ery gave his notes for it, payable in several insta 


on ments; and that since the purchase he ‘his 


“srxvice, discovered defects of the vendors * He prays 
that the sale be rescinded, unless the defen 
dants give security he shall not be disturbed, 
and for such other relief as his case may ent. 
tlehim to. He also prays judgment for $600 
expenses by him incurred in keeping the 1 
perty. . 

The answer denies the existence of any 
cause, which can authorise the plaintiff tote. 


fuse payment of his notes, or to have the sale 


Baa — 


a = 


made to him cancelled. 

- The defect in the’ title proceeds from the 
act of the vendor of the. insolvent, 'The pro- 
perty was purchased by him during the fifesf 
his wife, and made, of course, a part of the 
community estate, ‘After her death, he sold it 
as belonging to himself. ‘The plaintiff i 
the one half was owned by his minor children, | 
and the sale by the father,without the formali- | 
ties oflaw for the alienation of minors’ progeny 
being pursued, did not transfer their title, 

These facts, and the irregularity of the sal, 
were not much controverted in argament;!bui 
it was contended, that West, the vendord 
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@lague, was also insolvent; that the commu- Pristern Dit 


ity property was not sufficient to pay the com- 
iiinity debts; and that the fears of the plain- 
iff were not well founded. 

The 2535th article of the Louisiana code 


June, 1828, 
PY 
Denis 
vs. 
CLAGUE’s 
s¥NDICS. 


provides that, if the buyer is disquieted in his 


| possession, or has just reason to fear that he 


Will be disquieted, he may suspend payment of 
the price, until the seller has restored to him 
possession, or préfers to give him security. 
“We think the buyer has just reason to fear 
heing disquieted, when he has acquired by a 
defective title, which does not vest in hima le- 
gal right to the property purchased ; and that 


when the title is clearly defective, he has no- 
thing to do with the considerations that may or 


ihay not induce others tosue him.. No'man 
would wish to acquire property, or hold it, un- 
@er such contingencies. It is sufficient for 
the buyer to claim the protection of the law 


_ that he holds at the will of others. ‘It was ut- 
_ ged that West was insolvent atthe death of his 


wife, and that the children could not hereafter 
tlaim the land without becoming responsible 
for their mother’s share of ‘the debts, Admit- 
ting this to be true, who can tell what value the 
‘property may acquire before the time of pre: 
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Dist: seription will run against the children?..We | 
‘=~ should think there would be much less riskig , | 


West were perfectly solvent; for then hig |: 


children could not accept his: succession with. 


out becoming responsible for the warranty he . 


gave when he sold to Clague. ™ 
Notwithstanding the right of the plaintiff to 


be.relieved, the principal difficulty in the case. 


is, the nature of the relief to which he is enti. 
tled. 

The court below ordered the sale to ban 
scinded, and the notes to be given up, unlegs 
the defendants give security. i 

To this judgment we cannot assent, The 
provisions in that chapter of the code under 
which. this action was brought, recognise no 
such right in the buyer, tho’ they do in the 
seller, ifthe former refuse to pay the prices» 


The ground alleged in argument, that this wag” 
the sale of a thing belonging to another, dogg. 


not support the claim to rescission. The sale 
of the property of another is certainly null, 
where the parties know at the time. of the sale 


that they are buying and selling that which — 


does not belong to them: but where they were 
ignorant of it, as in this case, the subsequent 
discovery of the fact only confers the right on 
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 gotnull, for the prescription of ten years could 
jave been pleaded on it. ‘The contrary doc- 
tine would avoid all contracts for land where 
there was a better title outstanding in a third 
_peson, derived from a different grant from the 
government than that under which the sale 
wasmade. See note of Puillette on Nap. 
wde 1599; La. code 2535, 2539, 

da directing the vendors in this case to give 
geurity, we foresee considerable difficulty: 
fr the syndics cannot do it as the representa- 
ines of the estate, without holding up funds 
(o answer on the warranty) until the mingrs 


| bought suit. The 2536th article of the code, 


which directs the money to be brought into 
fourt, where the vendors are unable to give 
curity, only. contemplates the case where 
git is pending by the third party who sets up 
aclaim to the premises, Under the prévis 
ions of the code, however, we can give nootheg 


jidgment. . 


Itis therefore ordered, adjudged and de- 
med, that the judgment of the parish court be 
annulled, avoided and reversed ; and it is fure 
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he buyer to support the judgment and de- Bastern Dist - 
i mand security. ‘The sale here was certainly 
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Easter Dist ther ordered, adjudged and decreed, that the 
aeew " payment of the price of the property mention. 
ote ed in the petition be suspended until the yey 
syxvis. dors give good and sufficient security to an 
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-* swer to the plaintiff for any damages he may ’ 
sustain in case he be evicted of the premisegiby. 
the minor heirs of Charles West; that these. 
questration granted of said notes bedmaim: 
tained until. the said security is furnished; 
that the defendants pay the costs of the coun 
of the first instance, and the plaintiff thoseof 


appeal, . =. Tile 9 
* Denis for the plaintifi—Eustis for thede. | ins 
fendants, _ ae DN 
_ ‘ arenes ‘ mn, Ls 
Dot | 
MUSSON vs. OLIVIER. 








te | 
t 
Common, APPEAL from the court of probates of News 


property ad- 

judicated to Orleans. 

the surviving > ai 
husband = or ° _* ani 
wife, cannot Porver, J. delivered the opinion: of te 
be relicved _ pap oe 
fromthe Court, The petitioner states that, by virtueof 
mortgage the ‘ r ? mw ie i 
law “m * adeliberation of a family meeting of his minor |’ 
under, bythe — 

substitution Children, the court has accepted a special 
of another . ' " P 

mortcage | mortgage for the sums which the petitioner 
on other pro- . ; 


perty. owes to his children as their tutor; and that 


he wishes to change the mortgage, and giveit 
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on other property of equal value. 
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: J a 
wHe prays a convocation of a family meeting E 


orthis purpose, and a citation to the under tu- 
prto appear and assist at the deliberations of 
he'meeting. 

‘The judge ordered the relations of the mi- 
ors to assemble, and deliberate on this propo- 
gl; and it being. approved of by them, the 
‘wder tutor filed an opposition, in which he 
gated, that the change about to be made 
# would deprive the minor children of a special 


mortgage which they have by law on the pro- 
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jperty owned in common with their father, and 
‘which was adjudicated to him under the se- 
md section ofa law of 18th March, 1809. 

Notwithstanding this opposition, the court 


fe € 


_ Pof probates homologated the deliberation of 





. Bihefamily meeting; and the under tutor ap- 

“f ‘The case has been submitted without argu- 
ment, and left to our own enquiries and re- 
flexion: we have been unable to find any thing 
‘Which will permit us to confirm the judgment 
ofthe court below. The act of £809, which 
miliorises the adjudication cf property held in 
1 that | @mmnon between husband and wife to the sur- 





thor, provides that the property so adjudicat- 
shall remain specially mortgaged and af- 


rivelt 
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June, 1828. 
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fastern Dist. fected for the security of the sum that may be 


June, 1828. 


——~— due to the minor heirs. 3 Mart. dig, 128, . 


Musson 
vs, 
OLiviER, 


With such an express command of. the le 
gislator, we do not see whence is derived the 


authority to raise the mortgage. If it canbe: 


done because other property is offered to be 
hypothecated in place of it, might it not be 
done also on good personal security which the 


family meeting should approve? ‘The power. 


once admitted, the only question which could 
remain would be that of expediency. 
An examination of the acts of the general 


assembly, subsequent to that just quoted, hag ’ 
convinced us that the legislature ever con 


templated the exercise of such power by the 
family meeting and the judge of probates, 

In the year 1817, it was enacted .that the 
family meeting who authorise the adjudication 
to the surviving father, or mother, may deter. 
mine what part of the property shall be mort 
gaged. But itneither speaks of, nor conten 
plates, the case of removing the special mort 
gage when onceacquired. Acts of 1817, 122 

Again: In -the year 1824, we find a law 
authorising the husband to raise the legal 
mortgage in favor of his minor wife, by giving 
a special one. ‘The law which gave that gem 
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eral mortgage, was not more posi tive than that Fasten .— 


which confers on the children a special one on 


their property purchased by their father or 


mother: and if positive law were required to 


do away the effect of the former, we have 
gought-in vain for any reason why it is not 


_ equally necessary in the latter. . 


nae 

Musson 
vs. 

OLIVIER. 


Still farther, and more conclusively, we sce — 


that, by an act passed in the year 1826, it was 


‘deemed necessary to provide, that in case one 


of the children came of age, and could not be 


paid but by a sale of part of the property adju- 


dicated, so much thereof as was necessary to 
effectuate this object might be sold ; and on this 
portion the mortgage of the other children 
should not attach, provided other property was 
substituted in its place sufficient to secure 
them. If the mode now attempted of remov- 
ing mortgages in favor of the minor be correct, 
the law was unnecessary: for if the claim of 
all the minors can betransferred from one ob- 
ject to another by the advice of a family meet- 
ing, it might without the anthority of this stat- 
utehave been changed in respect to any one of 
therh. 

We think the judgment of the court below 
erroneous; that the opposition of the under 
tutor should have been sustained, 
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paste 


Eastern Dist. It is therefore ordered, adjudged and de- 
ee  creed,*that the judgment of the court of pro.. 


Musson bates be annulled, avoided and reversed; and’ | - 
Onrvizr it isfurther ordered, that the opposition to the» 
homologatton of the proceedings be sustained, 


and that the appellee pay costs in both conrtg,, 


CD A SA Na bt NBN nck Dt He 


A 
HOWARD vs. COX. 
® Noappeal AppEat from tde court of the first distriet, 

lies from a 
judgment , gore 
overruling a Porter, J. delivered the opinion of. the 
plea to the ae: . oe 
jurisdiction, court, ‘The petitioner states that in the year 
and an exX- 
ception to 1823 he entered into partnership with the de- 
the right of cr 
the plaintiff fendant and one Reeves, for the purpose of 
to sue the 


defendant ~ . : ‘ =f 
Cthent mak ansacting business in the town of Alexandria; 


rctners that he has furnished « large quantity of goods | th 
parties. to the firm, amounting to $7099 77-100; 
that the defendant has had the management of | 
the affairs ofthe firm, and that he has refused’ 
toaccount, The petition concludes by pray- 


ing that the defendant be directed to account, 


The defendant pleads, Ist, that the court |. : 
has no jurisdiction; 2d, that he is not suegble’ | 
that 


for the matters alleged in the petition; 34, 
that he is in no manner indebted to the plane [*° 
tiff. WS 7 

A supplemental petition was filed, praying the 
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: judgment against the plaintiff for nine thou- —_ 
| ‘sand dollars. ptt ria 
i The exceptions to the want of jurisdictonin = ¢ 

* 7 thecourt,and right of the plaintiff to bring suit 
in the manner set forth in the petition without 

_ making the other partner a party, were over- | “7 
tuled by the court, and the defendant appealed, 
We think the appeal premature: the injury 
done is not of that kind which will be irrepa- 
rable. 'Theerror, ifit be one, can be correct- 


e ed afier final judgment. 





* It is therefore ordered, adjudged and de- 
" creed, that the appeal be dismissed, with costs. 
ay. Preston for the plaintiff—Strawbridge for 
ds | the defendant. 
0; 
tof 
sed” RICHARDSON vs. NOLAN & AL. 
ay- Appeat from the court of the third distriet. a party re- 
nt” —— ap- 
ait Martin, J. delivered the opinion of the the denial of 
aT . a continu- 
ible court. The plaintiffand appellant complains ance, it ap- 
. ring to 
that the district court i ly denied ‘him the supreme 
34 t the district court improperly deniedhim the supreme 
* = . . 
acontinuance. suficiont dil- 
anes igence. 


The affidavit on which he prayed it, states 
ing the materiality of the testimony relied on, and 
its absence without his fault or neglect. 
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June, 1828. 
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He swears that, in June, he gave a memo. \ 
randum and directions to his attorney to pro- * 
cure and forward a commission for conning ‘ 
the testimony: that soon afier, the attorney fell 
sick, and, a few months afier, died: that inthe — 
meanwhile, having discovered that the coal 
mission had not yet issued, he procured one, | 
and forwarded it by mail to Mobile, inthe 5 
state of Alabama, where the witness resides: 
the latter’s name, and the facts expected to be 
proven, are statcd, and the other usual state. 
ments made, . 

The continuance was opposed on the ground | 
that the petition had issuedin January, and 
the application in October for time to procuré- 
testimony was too late: that the plaintiff urged 
he had not seen the account of the defendants ° 
till] October, when it had been on file since 
June. 

We think the continuance ought to have 
been granted, It is true the petition was filed 
jn January, but the answer was not filed until 
the middle of June, and the plaintiff could not 
tell what part of the petition was to be UP Pae 
ted by testimony. 

Jtappears he directed a commission to issue 
as soon as the answer was filed; his counsel 
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‘We dats oud Morale By costs: iq. this 


d 
re 
od 





’ as ene 


filed i in June, we . carthion, without injus-’ 
pl believe the plaintiff when heswearshe 
al till October. . As he had employ-. 

he: night: have refrained: from al 
ging the papers filed i in the suit. 


a therefore’ ordered, adjudged anit ae. 
fy that the judgment of the district court be 
voided. and aie the: verdict 


sd ings) Aideordinig. to 4 law, abe that + the 


7a 


BALSIYE UR: WS." “BILLS. 


dere from the code of the third dite. eae bes 


sumone juris- 


2 oR TER, J. delivered the opinion “of Mee en ott 


The action is against. the CaPator of a3 -— to 
to agcount: 


inte i in tis hands, It was commented i in 


Vou. VIL NS 





Egat it 
“Fane, to 


7, * 


filed a plea to the jurisdiction of “he Cou 


the beiioaa: eet 


= ¢ourt having: a = ag of. the oe | 


‘required:his' estinony. asa witness, he reth 


| - himself; and the* case, by. cofisent.- of pa ion 
‘was transferred tothe district court, 


After trial here,and verdict, the de def 


which | the judge sustained, gts 


case to be dismissed. a 
- This case has been argued.before us ag , 


herdiafore. decided in this ‘court, gp FS ft 

-yisions oftour old code ; -and under, whic h “i 
held, that where the parties permitte ju a 
ment to. be rendered ih the: district Bh 


| “exeoution tO isstle On them, the - 
; were. hot "void ‘These di. cisions 


didn not want ‘arcdiotioni sislone mater 
from the situation or condition of the’ partié 
representing the succession, and ‘that sh 
defect of. power could. be cured by 

But by the provisionsof, our code of pragtice 
it is expressly declared, that the ' court of 


" bates shall alone have the power to try ea 


such as that béfore us, The expressi ont 
ing hegative of the authority of any other 


bunal, we are of opinion thatthe consent of 
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“ig ae ge 
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‘ne 
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at, 
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-_ a 
x ng 


a 
phe. 


So oe 





Pye Ft tbone the jndge erred in. ‘dis 
t icing the cause, It.was well brought inthe | 
_firstinstance, and ‘should*havé beeri'sent back ~ - 

“the tribunal from whenee i it camé; The 


daw which disqualified, the judge of ‘probates _ 
begause he was-a- Witness, has been repealed 
atthe: last sessionvof. the legislature, and the | 


ease.can. now be tried in the court wheedits ori- 
is Acts of 1828, P- 152, sec. 6. 


‘ ‘Itis: therefore otdefead, adjudged ‘« de 


screed, thatthe judgment of the district court be: 
“annulled, avoided and reversed ; and i it isfu.s 
| “ther ordered, adjudged, ‘and decreed, that the 
““‘eause be remanded to-the district courts With 
‘ directions to the@judge to transfer-the samie to 
“the Court of probates of East Baton Rouge; 


and that the appellee. py the "costs of sate 
Wipe 
_ Preston for the plaintiff 
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Seema uMrox corroy. siawondcroné ¥- LOBD DEEL 
A SS SRG G ARS ee 
aoe : ‘Boreas from. the court of gir i dis rick. 

ronan _ Marrunwe 3 delivered the.opiniion of rs | 

» court, This suit-is:brought to recovera be . 
lati@é duie”on. a. promissory note, which, aj J 
pears.to-have: been made: in the state ‘of New ; 
York byt the: defendant,together with oné Is ne 
Lobdell, jr- The note is‘alleged to have hogg, | 
execiited by partners, (aierchants,) and cont e " 
quenily created an obligation’ joint ahd severab, 
on the.pfomisors, The answer contains a; “ ; 
neral denigl,-and-a pléa of prescription, fo fo nde 
‘ed-on thedatvs of New-York, and, also ont 6 
hifePof this. state, "Phe conrt below ga 7 | 
judguient r the plaintiffs, from which the des | 
fendants appealed. ie, 

_ Phe" only. question in the cause, worthy. 

noti¢e, arises. out of. the defence based on pr 
scription. The laws of the place of contra 
in rélation to limitation or prescription, mt 
berleft out of view... The doctrine appears 
be fully established, that the lea fori alone « 
governs in respect to such. matters, © The law 


* a. 
- 4; 


_inveked to sapport the plea of prescription; 
the - present case, on which the defendant maine 
ly relies, is found in the $505th article of the we 
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~ | méi@ascd by’ the counsel for’ therdefendaat ia eg j 


i | Gohtracts made under. the operation © fo 


| taldifference hetweena law whi 


sf the remedy. by,. which it might wee 


a pam ig tape pte 





beet 







ad ocean ents ie eimilag to. sins on ih 
thigeuit instituted, by the lajite of five 
ihe teckoned fromthe bee When 
; e.”-Previous to the promidlgationsof 
s, thé prescription or limitation ‘of-geti 
ike the present was thirty -yeurp. FPheeargy: 





























fivour-of this pereniplory oxééption; ‘have 08 = «4 
their foundation: ie’ “differences betwebtiahe? 3 
free and effect of laws. rélating to eee 
ties and those which relate. @righss 
ipposed distinction. which should: be. aay 
d.in the application of: the foriner 










laws tis difficult to" perceive 


lip to deStroy.a right-by talimg-away ay Were: 








biforced; and one ‘which should 

ff the right itself. “They wouldgn: ! 

be equally unjust, and violate-i oth 

gree the rule of interpretation hich, 

all laws a retroactive.eff coe 3 

dtights previously.acgfiited: “ e3 os 
"Phe maxim Siipringinderiiigadiic. gti 
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, besigly done directly we Loe put 


af n establisk by the Loutsiana, <a 
 - g tion for actions from ity 
ty, yea. 10 five, is veletent: and certainl sit 
‘Wasurot inthe contémplation of law-maken, 
Wat it should ‘Opérate llffamancously on oy, 
traeieand promises, Whérein few. years‘had 
elapsed after the:time at which they -wefgig, 


havélbeen performed. Such a construction 


| fenaialgyasit eqersio: the rata iy | * 
sai be otily prospedtive in, its. opera 


1e contracts ind rights % z 


7 se on the conteattail d 
fi Bi ‘: 
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ant onthe. contract which is the foi 





ion of the ‘code: iv.was.' 


ih and wold have cdntinued to exist much - 


i he 
nn 
- 






“TON 





O1 ; or under the-old’ Taw than the time allow- 
od by the new reguldtion, Independengof 
‘any laws restrictive on the subject, ‘the appel- . 
ant might be forcéd ‘by, legal pursuit te com- 
‘ply “jth his promise, without regard- to limita 
“fion of time. "The tighit of the plaintiffs to make 
this p pursuit was thirty years, by our laws, from 
‘the period when the debtto them becaine'due, 
he faifed to sue before the new law, in rela- 
on ‘to. “fie remedy, was changed; and their 
aim-must:now be regulated ‘by the new Jay, 
dapetnd becmoditied, and ‘must 4 


















dig to, ihe time therein prescribed, a 
ed, prospectively from the date of. the last 


: A. ‘bw, Whetlier suits be brought. ‘conn 


‘tinde under the’ government of. foreign laws - 
those of our own st' ate. ‘The same rights 
: as the ‘same restrictions and..im- 
idiments, in’ relation 16 the temiedies granted 
by the leges fori, are applicable LY “them, 
. i : ther foreign or domestic. — 









“4 of e present suit,. wp to the period of the, = 


vrscréae 


i 








ae = ‘itend: “that thejudggent of. the di 
ven? stot be affirmed: with omie. ° ae 


-wrActony ~~ 
LoBivate. “Hennes for tte plait 
fendant. ? 


e = : —— ~ we 
“poNanpson & ft . HOLE: : a 
The posses SA reat: fromihe porn cout: of N 


sor without a 


just title, leans. - : 


owes the 
fruits from 


of bie passes: Minn, Ji aclivasa dicrenlcion of” > 
er, ae The defendant, i in August, {817,9 
~ ‘chased, by ai notarial act, om ‘West, a a 
in fact oft two lidies of Baltimore, who 
themselves exeeiitors ‘oF Mrs,Van Pra fa . ‘ 
thieir 6 sister, ‘mother ofthe plaintiffs, ang 
woman, her. éwo daughters, and her son The 
sale Wasmatle: withoutany order # our 
By pablié atiction. — a 
There having | been no actual proot of I 
Yan Pradelle’s death, ‘the: plajinifis, ‘on 
‘gestion that she went to sea in 1813, an 


. Never been heard: of, procured: themselves " 
puttin po “possession of her ‘property 2 and br ou, it 


ros 


the present suit to recover the slaves puch, 
ed ‘by the defendant, with their hire from the 


, 3% 
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 ayof thesale. The parish judge thought the er emer 


wages due from the institution of the suit, and Dao 

| glowed #1282 therefor, from which he: de- ‘an 
4 dgoted $570 paid by the defendant, and gave Hoty, 

¥, _ jadgment for $712. 

‘From the judgment both parties appealed: 

The plaintiffs complain that the defendant 

being without a jast title, ¢, ¢.a gitle apparently 

transferring property, he is, tho’ not moralfy, 

technically a possessor in bad faith. The title 

is said to be absolutely void, because it pur- 

ports to be the evidence of asale by executors; 

ahd such persons can only sell afier an order 

q of court, and by public auction; whereas, here 

| | there was no order of cgurt; and the sale is, 





io pot by auction, but by private contract, 

| © The defendant then is bound to restore the 

aves and the value of their Services; and we 

think the parish court erred in confining its 

judgment to the period that elapsed between 

thedemand and decision of the suit. 

=| ~.Thecase appears peculiarly a hard one, as 
| the defendant bought in moral good faith, with 

the knowledge of ihe only one of the plaintiffs 
who was of age, and from the aunts of 
allof them, who had been selected by their 


mother:to protect their interests «:{ter her death, 
Vou. VII. N.S.. 1s 
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Basor Dit and as the plaintiff who was. of age: reteived 

une, ‘ 

~~ from him her part of the price. ce 
Pee at. It is to-be lamented that the law im 

+ " poses 6g 


courts of justice the obligation of decreeing tie 
restoration of the value of the services of shaves 
against‘a possessor who has fairly paid a fu 
price for them, while it authorises them 1 d 3 
no more in the case ofa dishonest holder, who 
lms taken them in possession without Payig 
any thing for them. “tie 
_ But on assessing the value of the services, 
which a defendant is to be decreed to restore, 
we think the samerule ought not to prevail. In 


sencosing mage for their detention, diegii 


should influence us; aa if justice demands 2 


vindictive damages in the latter case, it pres 


scribes a just méderation in the former. The 


plaintiff must not receive more than he would ° 
ifhe had been in possession. te 
The defendant bought a woman thirty 
years of age, who had two daughters, the ‘one. 
eleven and the other seven years of age, and& 
boy eighteen months old, i 
Her services, had she been hired by: dhe 
month, would not have averaged ten dollars 
month or one hundred and twenty dollars 
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bat 


re Tig 
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gay be made fortime lost by'sickness, or the 
impossibility to find a person willing to hire 
per; and her wages must then be reduced to 
$100 ayear. Her taxes, clothing, medical at. 
fendatice, and medicines, may“be valued -at 
$20 a year, and thus reduce the sum earned 
at $80 a year net, which would pay the ordi- 
‘gary price of such a woman’s purchase in five 
‘years, . ‘ 

» The services-of the daughters, one elefen 
and the other seven, we have considered on an 


average as equalling for both the services of 





» the mother, or $80.a year: now from the date 
‘ofthe. sale to the ‘present ‘sale’ are 10 years 
and 10 months, which at 160 dollars a year, 
make . $ 1728 
,. We have considered the boy, who 
~ was but eighteen months old, a bur- 


Sess AFeFsts- i 


a 


a“ 


then. He required food, raiment;at- 
tendance from the mother, medical 


32 &F 3 & 


« . 


» attendance, medicines, taxes were 
if ; . . 

| paid for him. For this we think twen- 
ty-five dollars a year, less than fifty 


Ld 
re 


~. 


3 


‘eents a month, not an extravagarit 
Sa | ‘charge: for 10 y’rsand 10 mo’s. - 271 
5a Two children were born during 





Rake - “a astern Dist 
year, from which a deduction of two montlis = mene 


DonaLpson 





115 









& au. 
vv. 
Huty. 





Oy te eee 


a 


slate. SOS AME Sal: 8 AT Ai aah AI al Na aS a aa 
ee " 


‘ en reevantlnnent ange. oi,...nh ier P " 
a ll tetas tea EO AG ALE: ETE A A ~ - - ven - ” ee ’ rec 


* 





t 


116 


Eastern Dist defendant’s possession, . This neces- 
June, 828. igre a 

“—~ sarily induced a loss of the mother’s 
pn ee services faa. while,sbme expenses on 
How. her lying-in, some time lost in nurs- 
ing, some food, &c,° For this we 

have alléwed, for both children, 
- But of. the defendant’s. money 570 


dollars have actually come tothe pos- 


session of one of the plaintifis, Hf . 


the sale be rescinded,and he ch: rged 
with full hire frgm the day of sale, 
the plaintiffs should allow. him the 
value of the use of his money which 
actually Game to their hands. A jury 
- would certainly consider this in the 


assessment of damages, and we have . 
deemed it our duty so to do, and ~ 


have taken five per centum the 
* legal’rate of interest, for the value of 
the use of the money: thus, during 9 


years and 10. months, this value on - 


§7v dollars, is 208 57 
This, with the sum recceived, and the 
last tWo sums, make 
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sig 


250, . 


ae au 
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z Ay ‘ 


1283. 57||1283. 51 
which, deducted from 1728 dollars, ——« 
Jeaves a balance due the plaintifis of 445°48 
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_ jJtis therefore ordered, adjudged; and de~ Waster Di , 


_ plaintifis pay costs in this court, and the de- 
«| fenuant below. . 


| pendant 


court, ‘This action was commenced by the $50. Tr the 


+ ; 
_ been prosecuted by the present plaintiff; who beheld to be 
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* 


June, 1828. 
erecc|, that the judgment of the parish eourt be | ~~ 


annulled, avoided, and reversed: and it is ayes 
further ordered, &c, that the plainufls recover Buu ty 
from the defendant the slaves meationed inthe v 
petition, and the sum of four hundred and: for- 
ty-five dollars and forty-three cents for the val- 


ve oftheir services; and it is ordered that the 


McCaleb for the plaintifis— Morse for the ‘ 





HENDERSON vs. ST CHARLES CHURCH. 


Appeal from the court of the first district, | 4 grant of 
2 arperts in 
front with @ 


Martruews, J. delivered the opinion of the Scrth of 4 


passes a sue 
pestis of 


late J. N. Destrehan, and since his death has conrary Bre 
the sides will 


; . arallel 
has acquired the title to the property in dispute, aire 


under which it was held by its former proprie- 
tor. Figur , “2 
. The object of the suit is to settle the upper 
limit of the plantation now owned by the pl:im 
fill; which separates the ground from that held 


tis 


Histon Dist? bythe. defendantsgs belonging to the chureh, . 2 


June, 1 
—_—~! 


HenprErson 


Sa°(CHARLEs 
CHURCH. 
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Fhe claim set up on the part of the formerig 


for 28 arpents:front on the Mississippi, with — 
all the depth of land existing between the river | 


and lake Ponchartrain, to be embraced ‘by 
parallel lines... The latter claim by virmeof 


the prescription of thirty years; and*ha rik 


obtained judgment in their favour in the court 


below, the plaintiff appealed. alg 
This action is strictly one of Bornage, The : 


principal, if mothe sole purpose for whieh j it 
was. instituted, being to determine the cor 


of the line disputed between .the parties,, Fed . 
true, there is ‘an apparent diminution of the . 
extent of front claimed by the plaintiff, aecor | 


ing to the plan of a survey made, which ‘has 
been received in evidence. This appearsio. 


beoccasioned by a-change given to the :cotirse — 
of the side lines, by. running them ina parallel” 
- direetion, instead of allowing to-the upperli 


mit asmall inclination, as contended for by the 
defendants. 
no farther notice; for the whole evidence fixe 


the point designated by the letter A, on thé | 
plan made by the surveyor general Bringier’ 
under the order of the district court, as thiat 


which has been the limit in front, between the 
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) lintation of the appellant: and the’land of Eat Dat ; 
~ thechurch , for more than thirty years previous wae . ; 
“the commencement of the present’suit. ae 
} The original grants are not in evidence, or Cxtvaca: 
wy plans of survey purporting to have been 
nade by proper authority at the time ofthe 
¢oncessions under which the présent parties 
claim title. “According’to the date of some of - 
_the mesne conveyances, it appears that the 
grant to the immediate grantee of the govern- 
inent, from which the plaintiff’sitle is presum- 
ed to have been derived, is older-than that by- 
firtue of which the defendants have obtained 
- This fact admitted, general principtes of law 
- and many decisions of the supreme court have 
heen invoked to shew that the appellant is en- 
‘titled to have the whole front clainjed by him, 
together with the quantity ofland that may be 
-ih@uded betweeen parallel lines running to the 
éxtent of his grant: in other words, to the 
lake. 
~ A concession ofa certain number of arpents 
ffonton a water course or other object, with 







What is called in this country the ordinary 
depth, or depth of forty arpents, will give to 
the gratitee such supérficies as result froma 
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Hasty wie multiplication of 40 by the number grantediig. 

Mi ets —“—~ front, The side lines of the tract will bea 

—s . to be parallel,if no legal impediment be sk 

: caurcH. ww prevent them from taking that course; ‘ste 
ag conflicting title-of superior legal force, 

In actions of bornage, the prescription off 

years prevailedprevious to the Louisiana cody | 
Sce the case of Bourguignon vs. B e | 
quie,lateiy decided —A limit nequiesced inp” 4 
a joining proprietors could not, after the laps | 
of that period, be changed, even by a claimnany, | 
under a title which was older and betterore 
ginally than that acquired by prescriptig 
This is true to the fullest extent when unin ‘ 
terrupted possession is shewn on the pari 





the person claiming by prescription, for all 
land which he has actually possessed bye 
closures, &c. The naked possession, | 
suo, unsupported by any title, gives right, ~ 

The evidence of the present case establishey, | ‘ 
freé from doubt, that the church had possessed | 4 
the land which its officers now claim by pre 4 
scription, above a point fixed and certain, and | 
included by a-line of separation between them a 
and the plaintiff, having the course for which, 4 
they contend, for more than thirty years previ | 
eus to the commencement of this suit, The | * 








ba | 
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“ 





| dition ofthe line is ascertained. by litches Past 
| Seer i them, ronag beck, a 








a rat that by this possession the defendants 
quired a legal.title to all the space actu- 

, according to. the extent and di- 
Sole ins ernest scnnt 
ntatior . So far itis the unaltera- 











laid FRE Soci nh} Face Lt S 










" wider pany: pa ddeiois, has 
, ‘ which the lines of the respec- 
"fie tancis ought to take, in pursuance of any 
- pathentic document, - The .granis: or Cones: 
ions from the public under. whieh they claim” 
‘gqreboth to be presumed, On this presumption 4 
- asither of them is without tide... ‘But that of 
| MevplainGiis de eldest, 





) ge"Dbe prescription longissimi temporig, as to 


| general principles, is regulated,-in most re- 
nN which are of short daration: 
oe vee S. ws 




















‘Srorinam 














123 casme MOREE CoO 
Pater The possession by which ive 
- <r the inluence ofthe Lan nd: pon 
nba rT 
seine RO NCTE 
exuRcH. session isacquired,-carpore et ar 
persen who.enters on a farm, acquires p 
Bechise wancnaterindtaa 2 OF ive DCC 
andthe law the Roman dies te 
ted,” xa eset 
aisha dasiss bein: 
a title derived from. the. eneaelig wie 
eountry which. ruled -at the time of the 7 
it cannot ne ? 
maisier usurped withot 
that “religious com 
part of. this. tract, thus granted, shes 
consideted as legal possessors ‘OF thea 
and ifthey liad shewn any paareres 
by proper “authority, whith rep 
_Jine.16 be thétt theréand the ap 
_ ving’ the direction for: which rail 
* deeision- of thie case would have tei 


from all-embarrassmeént.’ Ammann oi 


dary should have been: Placéd (except 


the beginning on the river): hor ’a‘t aia : : i 


marked, if the magnetic collins’ of" ine 
atorie had been given, the possessors of the he land 





title to: 


Act RE a 
) -ptdivectonsbithe: line from any: Oe 362 
e dence of title,:may, in-our opinion, ~Caunes 

dipplied by the-testimony ofthe witnesses, 
yprove the course given to the ditches. and 
gWhich form, and have formed, for thirty 
yes: at least; to ‘a ponsidorable extent; the 
éofiinon barrier-between the plantation of the 
i plaintiff andthe land of the church.- > Fhe lat- 
| @ebtained a concession of 40 arpents in 
| depth, with a front of 10, and the line betwéen 
7 commbvinitya and-their immediate neighbour, 
r tioned by. prescription, has assumed a 


in directién- Yowardsthe~lakevor eck ‘~ 


> and direction tothe extent of we 
without distinction. in ry amg to these- 

nd ¢ concession. 
fhe. course given bythe Simei of :, 
3 Five establishes the right of. appel-... 
po" puredé if, (at Teast to the distance” 
) arpenis,) as’ explicitly.’ as a ‘magnetic 
ie; ascertained’ by a surveyor and laid 
, jor -his plan, could have done; ‘Tt is true” 
ibihe se€ond concession made t0 the pérsor 
lider ‘Whoni the-appeltant claims, bears ‘date. 





Diet. gome time pro tt hin 
~enor the chureh; but the:latteral -lines b 
is embraced, according 10 the | 

 caisigaanshave thewasesitvossoai ce 
dang spiahneaehen ital on ia 
diately onthe. river: and.we have.-al 
-shewn that, in relation tothe divisio on} 
tween. it and.. the property a 
church, the.course of this line is rightfully 
aided ely Steet Pal 


Henoenson 
ee 


Senger 3 


| rs that the judgment of the 
affirmed with costs, : 


the defendants, 


_ SORBE vs. SALAVIGNAC. | 


An afidevit ~A®Pran from tde court of the first di 


to obfain a 
new trial, on ~ _- 


theground ..- MARrin, J. delivered. the opinion @ 


the toes of Jo 

letter, me court, The defendaritand appellant p von 
sos as new trial, on the ground « that a document 

should state whieh was read in fie: eae the rial: 


of that Patt lever of his, was not entire; thedeter 
composed of two sheets of letter 5 





2 OF THE ‘STATEOF LOUISIANA. = 
Zone of which was alone read ; ; theinside Eesurape 
ng designedly. suppressed, or-acciden-, —~ 


ty om uced. ‘That: in this. bow 
mei: the evidence 6ffered to the couirt has 
| iled it;and i tol alt el road he’ 
1 swidehce resulting from it would “have placed . 
ghe-case in so different a point of view, thatthe 
jadgment of the-court would have been for the 
«defendant. “That he has made this discovery 
“¢ivexainining the papers of the suit, © 
Wdoes not appear to us ‘the disiriét judge 
as: as the affidavit does not state the ‘con- 
; Gin of that part of the letter which was not 
pead, so as to enable the courf to test the truth 
weft rene eeey yee to the 
fiateriality of the facts, ~ 
: r »#On the merits, nothing authorises us to ‘Say 
fe be jndge @ qvvo erred. : 
1. "eis therefore ordered, lid om de- 
}° creed, that the judgment ofthe dimajcaienartbe 
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iN thei - BYRNE vs, Led. AD. INS. COMPA ME. a wd 


hier from’ th rt of the’ Ht —_ 
Nothing Bat - ee ‘first 
necessit 


mete “Ponren, J. delivered the opinion « ~ e 
ae court,” This isap action on a policy: of iy Re 


ant to be tes- 


ted by the ranee,, The execution of the policy, the im 


= eee dee of the plaintiff i in the vesselyher ling 
mo the, voyage insured, and. the logs -by rie. 
perils cgvered by.-the policy, are-all e 
ed. e only question, therefore, for. our ¢ 
cision, { is, whether there.was such a devia 
from the voyages discharges the i insuren 
From the evidence inthe ease, itt ppeat 
that the vessel sailed. from Mec tigentl ee 
month of January last, on a voyageto Cla ay ‘ 
landing -on the Rio Brassos, opi ‘tain, 
swears that, on the 5th of Februarydastyé 1e° 
arrived offthe mouth of the river, and.ong 16: 
7th, succeeded in taking a pilot on board: 
under his direétions she attémpted to enter 
river, ahd, in: doing 80, grounded: that’ ont 
__ ing thg pumps afier she was afloat, she * 
foun to make. considerable water: that th 
aptain ‘and: -pilat then sounded the Bar, to 
certain-whether or not there was pee ; 
water to afford an entrance to the schon 


but was unable to find eiscniass to ‘enable her to. 


mer 
ret) 
me eo. 


- 
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a survey the:next day, they were Pate i 

» ufisuccessful; not: being: able to get bed 

yater as they*didl the: day before: 

F these: examinations. were’ made, it 

J deeided opinion of them: both, thavit 

ot: possible, for the’ vesselto enter ‘thie 

her cargo on, board: that no. fighi- 

i. be.obtained, and. that. she “could not - 

remain in the § situation she-was in without the 
mest risk ‘of being lost, as the current-set— 
song onshore to the west of the river;and if 
wertaken by a. gale.of wind. from, the sonth, 
hipwreck. was inevitable: that.a, consultation 
ss then had, and it was the opinion of the pi- 
faad*deporiént, and of all‘on. board, that the 
pfsufficient water to enter the river,the 
gcondition of the vessel, and. the danger 
pining on.the coast, made it necessary 

ghly qxepilions to put into some other 

" en in coming to, this determination, the 


go Sr. Sg Z 


o ent was ipfluenced by no other conside- 
is than those of necessity,and. the welfare 

| d l.concerned: that the vessel accordingly 
ed for Galveston bay, which was the near- 

lg and one in which-the cargo could be 
ad nearest the port. of destinaticn,. 

The e other testimony in the ¢ cause strongly 





ia ou" there was no means in their. power 0 | : 


and” that she could not have’ 
‘ mouth of the Brassas without 
danger. Res 
The law which governs’ the’ case iowa, ai z 
settled: ‘To authorise a deviation there unist “§ 
bea necessity ; and this necessity is nownall 
cases, to be tested by the event; but*midng s 
perly by the enquiry whether, under lie. 4 
circumstances of the case, there was’ ‘i ; 1 
reasonable ground for the captain 10 tlie F : 

necessity to exist. "i ort e 
In this case it has been contended @ he Ht ye 
part of the insurers, that the vessel shoul 
have waited a reasonable time at the m | 
‘thé Rio Brassas, to see whether thé hate 
would not rise. But this objection ist stfoy- ® 
ed by the evidence, whieh shews she could nt bs 
have,done’ so without being exposed to re 
danger. Again: It has been urged she sha 1 
have remained in the outer part of Galvesto | # | 
harbour, and returned to the Bragsas’ ss 
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U ete is no evidence before us, whieh would 
ge ous to say, that she could have got in 
fatty stage of the waters, ‘On the contrary, !ss-Come 


 Weepilot swears, she must have réfurned to ~ 
New Orleans unless she put into some other 


ee From aught therefore which’ appears, 
in would not have been ‘authorised to 


\ @ud'could not enter, and off which’ ‘he could 
 eira99, 196; 11 Johiis. 352, 


- {hink there was such an unnecessary delay in 
Ep av ob Gelvcincien as will discharge the 


‘.. os 


; i is dieeliors ordered, edjadgil and. de- 
that the judgment of the district court 
‘be afirmed with costs, 


«. Workman and Hoffman for the plaintif— 


eh Siar tin deheodiaien 


“yorable. winds would. have rained the waters. 


“fers tea place which he hai) already’ tried . i 


pot lie without great danger. See Phitips on - 


As tothe other point in the case, we do ‘not | 





“4 
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es 
Ca 


~ hee 
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: nam on »- HIS CREDITORS. “ 


=: — from thé court “OF the ‘third di 


disor ¥ Le 2 ba te y we se 18 
better pl place, Mecvistad délivesed the, ( inion ro 
on the ta = 


Sr Jogram,who was placed on the t 
by any other distribution as a chirographary credi 


reafter. ' 
ize who nays ed the homologation,and prayed to beph 
not aval 2 Morigagee or privileged cain Lis gp 
mortgage the position was. dismissed, and he, appeales 


given for the _ His.counsel | has first called our 


nefit of his => 


endorser, an~A, bill of exceptions. 


less the mort=_ 


gage be as- It appears, that when the ovsileeiaal Lob 
signed ‘him ; 
- Opposing, creditor was heard, three other, 
ditors of the insglvent, filed.their oppe sit a; 
his pretensigns tothe rank. of mannan r 
tor. He resisted the filing of their.c 
on the following grounds: 
Ist. Alfeppositions to the tableau | oth 
‘dic, ‘and ‘the claims of oppositions of ¢ 
to each other, must be filed within a ‘ 
from the notification of the filing of the tablleg 
of distribution. 2d, Because: the App el la | 


had come into court to prove his claim . 
his right toa higher rank, and had no 
ing to come prepared to disproye-the 


tions in the opposition now made to his est 
tensions by these ereditors, except.by an 





| B OF LOUISIANA. i 
See and thene- Eaten 
jas,takentby.eutprise... TR, a 


; Jdlidtriet@pourtoverruled these obj ee 
4 nc shiscredepted 1s ‘its opifion. Sogn At 
! ft does not appear ‘tous the district court - 
eda: tag “a concourse, all the’ insolvent’s 
are, plaintiffs and defendants: and 
io-thinks he or any other creditor is 
or sesieata on the tableau, must file his 
iiior r his opposition within ten days. .. But 
off a claim to a better plaee is set up. within 
midays, it may thereafier be opposed by ‘any 
Bditor who deenié ’ it urgent, and hecannot 
said-to be in mora, because no notice was 
ven of the claim he oppeses, © 
e appellant was taken by surprise; and 
l evidence todisprove the facts alleged 
sition tovhis prétensions,-he ought to 
jenn his Affidavit and Claimed a contm- 
3 but he had no right to ao the 
ibe the opposition. 
me rhe appellant claithed to- “be rivet asa 
: porige agee creditor, as assignee,of a mortgage 
igvn on the 14th of September, 1825, by. the 
‘Tihsolvent to Browder and others, endorsers of 
anote of his, which becamé payable on the 
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Basten Dit soquerices of their Tibiity, ‘The u 


—-~ haviti‘deelined 10 wt ro hie 
KiRxLANp ba he 


ts, fewal of ‘the. note, the ap’ 


RISC 


SREDI- we 
rus. ‘his check payable to the insolfent, withy 
the note was paid, the 30th poste! 1826, 


On the 5th of January, 827, 
others assigned the mortgage the ir 
given them to the appellant ar 
and in consideration of their aaa 
a note of the.insolvent on which they fl 
der and others) were endorsers.” a 

- We donot see that the district cours) 
Nothing shews, that_previous to the app . 
relieving | the insolvent, any agreem : 
place by which an assignment of the note! 
stipulated. Theendorsers were dis shar 
by the payment of the note if it was mad 
the insolvent, or by the expiration of i 
during which itamight haye been usefillys 
tested, if purchased by a third person belt 
its maturity, if no protest taok place; andiha| = 

discharge destréyed the effect of the m ort | 


It is therefore ordered, adjudged ) | 
creed, that the judgment of the district cotl ‘, 
‘affirnied, with costs. ce * 


' Watts for the appellant, 
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. ‘Fon, 1028 
sm he pr Sut of Now “ak 


xy ee i ey i ree = Guikteet 


ia thefe 


7 RTIN, J. delivered ihe opinion oe the be a judg 
- "The proceeding inthix ase ga by fia 
ne in ‘whieh? the! plaintiff stated” that" 
rie rowed him 800 on a note secured hy a 
Wigage, which Berthelot, whois said:to be 
ondant, and who was the payee, endor- 
to the plaintiff, who has been” subrogated 
} the rights of Berthelot by ajadgmient, A 
it of Seizure and sale wis’ prayed. — 
p Neorder of the judge for the writ appears ;* _ 
e writ was isgned bythe clerk on the] 7th. q 
fs April, 1827, and on the same day the she- 
erved & copy of the petition ard of. a cita- 


fon on Berthelot. A. slave was.seized and 


4 
Boule 
‘ 


e arrier now intervened and prayed an p- 

al, alleging he-had an. interest in the suit, 

nd was therefore entitled to appeal. He-ur- 

ged as grounds on which he hoped. for suécess 

isbove, that Berthelot’s. native -language 

amy tnd his own was ‘the French, and that the 

‘a Pphintif's petition was: filed in the- English 

Be | Boguage ofly, and. ke-had not been-cited. 
in appeal was g~-nted. 








find no judgmen mabe to faa . 
" record he has. b ught, 


ms "©. sitvis therefore nlliailbenitntagts and 
hy creed, that the appeal be ne “: 


_ Chipotin eid » plains —Cubi = 
seta : | = o 



















ay. 


. * ¢ = : 
* e.g 


= iW aghon.  E 
pe Avrras from the cou esi 
ought not te ae 
covelsons *Porrer, J. ‘delivered ‘theropinion OF the, 
the eVitencé, Sout?” Phis’is ah NBtion 6 rescind i’ ona 
: But i he oy pp slaves;on the ground that the’ nc 
sccorling to afflicted” with redhibitory vices.“ 






























the case, Complainett ofjs a felling. or large amotitd a 
will not be - ee. 
remanded, the leg. a oe 
“The petition asserts that in the act” 
‘sale there is the following clause —“T he 


ties hereby acknowledging that ’ the onde | 

*Philis, has a swelling or tumour inone ofhies 4 

legs, which was-ocoasioned by a cheomee 
wr which disease the said purchaser renotifie - 
cesall claims whatever against the sida 


his heina” “But ie alleges that ih romana] 
<i 
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‘ion mas made in ednsequerice of the’ frand Eastern storm Di 


on “the plaintiff by the defendant, in 


| - onceeling from him the real situation of ‘die 


AV and“in see him. false NTRS e 


: ? ' "Bho shower deni genera the alogion : 


: ; hsiopntesanageniedone 


fod: all, of. these representations were false, 
» this petition a general denial.was. also put 


ov : ee and refused ; — Seite 


‘Ne = recount charged the; jury, that there was 
» jwevidence of a concealment of the disease — 
ofthe slave PUillis on the part ofthe defendant; 


that ite disease was pointed. out by.thé defen- 
i- to the plaintifFat the time..of .the: sale: 
atthe defendant, for aught that appeared i in 
ify had” ‘no othef reason for Knowing | the 

‘WRURE OF hid “Gisease than the plaintiff: but that, 
i. jury thoug) t she was sold for a first rate 
‘GPoner, and-the evidence 





me 





a Saas isin shilecach : 


4 The cause wastried by-a jury, who found 
ayerdict forthe. defendant... A new trial was 





——aw y 
He ai 
Ranneni 


136 CASESHIN THE 8 Kaien 
A —~ prive.: The judge. closed: the charge iy 
eesti tn ji toy ees ote ’ 
. ea 
The lini cp te ot i . 


a 


ews 
Bannose 


thing about the facts, but on ed eee 

pressed sani the merit, and 
pains eagle .. 

Spxiteptin pri : 


he drew from the evidenee, we see 10% 
in those conclusions, A perusal of i 
dence induces ng to think the view 4 
the court below éorrect; and the 6 
~~ oe top iy es 

and in some inst ee 
cannot’ be disturbed in this-eourt, = 


Tenth ore, dg, 
creed that the judgment pf the district cog 
affirmed with, costs, 


_ Maybin for the plainsift— gs 
the defendant 
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BABCOCK vs, MALBIE. EasternDist. 
June, 1828, 

from the court of the first district, “““™ 
Creditors 

can no lon 


DRTER, J. delivered the opinion of theer attach ape 
property o 
The petitioner states that the defen- the debtor, 


when he hae 


a int, by a letter dated in Alabama, March 19, 'o* a 
5, delivered to E, P. Anderson, one of the —oe 
rm of Farris & Anderson, who was then set- —_ 
i out for New-Orleans, requested Banks 
or and Kincaid to become responsible for 
pbearer, prowising to guarantee them for 

4 : y commitments they might make to the ex- 
| at of $1500. .That the said Anderson af- 

| wards arrived in New-Orleans, purchased 
ods from the petitioner, and delivered. to 
m a bill of exchange on Banks, Miller & 
eaid, which they accepted, but failed to 
ly. By reason whereof the defendant has 
come responsible to the petitioner. 
7 The general issue was pleaded. The ac- 
in wascommenced by attachment, and third 
ties intervened, claiming the property as 
tirs, The court was of opinion the claim 
is well supported, and gave judgment the 
i should be dismissed. 
| Ifthe court was right in its judgment, it is 

necessary to examine whether the plaintiffs 


[Vou VIL N.S. 18 


a 
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FasternDist. have or not a-good cause of action. Ifthe rea 


June, 1828 


bl 
- 


Macath: 
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~~ fendint was not properly before the coun, | ™ 
Bancooe there can be no enquiry into his responsibil a 

The defendant, a resident of Alabama, wan ea 
indebted to a house in New-York, who for, : | 


warded their claim to an agent there for ¢ 

lection. He received an obligation from By 
fendant of one Tucker for $2400, to be Sak 
lected and applied to the payment of the ck i 














By the terms of this obligation, it might bedi fo 
charged in cottonat7 cents per Ib, Theagey 


a 


not having at that time any authority to re a 4 
coiton for his principal, agreed with defendan 
that, if Tucker would pay a part or the w eo 
of his obligation in cotton, it should be shi 4 


tion of Sheller and King, at the risk of ci? 


Malbie, some months afterwards, infor med 


cotton, which Malbie by the i instruction ¢ r 

agent received, and took a bill of lading in 
name for the delivery of the cotton to B.S 
of New-Orleans, The agent forwarded | 
bill of lading to Story, with directions to i 

the goods subject to the order of Sheller an 
King. Story received the bill of lading and 


the cotton before the service of the attachment, | 















al 
a 
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, portunity of shipping it, the attachment was 


"The authority of the agent to enter into an 
greement to receive cotton on account of his 
principals i in New-York has been contested, 
But though that authority did not exist when 
he contract was made, it appearsto have been 


. given before the cotton was delivered, and that 


is sufficient. 


~The case then is almost prodivaly that of 


Canfield vs, McLaughlin, reported in 9th 
fartin, except that in this instance the cotton 
F actually delivered to the persons to whom 
was shipped, or to their agent which is the 
‘ame thing, before the attachment was levied. 


: ‘The interveners were the agents of the owner 


sell the cotton, and apply the proceeds to his 


redit. As such they hada lien on it for their 


“| @ivances,and the balance of the gencral ac- 





tount, The owner could not have taken it out 
@their hands, and his-creditors cannot, We 


“| think the rule on this subject was correetly 
| hid: down in Armory vs, Cockburn, that 


. the owner of the property has lost all 
fer over it, and cannot change its destina- 
the creditors cannot attach. 4 n.s, 669 


" 4, Mart. 316. 
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| gilinsored: it; but before he could find an EastereDist: 


Tune ,1828 
ares 
Bascocge 

vs. 
MaLsir. 
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FastenDist, Yt is therefore ordered, adjudged, and de. ) 


Aen creed that the judgment of the district coun 
ERT: 1 affirmed, with costs. ec 
Mausiz.} 


Smith for the plaintiff—Morse for thei intr 
vening claimant, 


a 





FLOWER & AL. vs. JONES & GILMORE, | 


Ifa paper, Appear from the court of the eighth district 


rejected 
when offered 


as evidence : meer 
pe accident- Porter, J. delivered the opinion of the 


ally put with Me 
tho eet, ana Court, ‘The petitioners state that they formers 


taken ct ly transacted business in New-Orleans as com 
ry> this ct mission merchants, and in that capacity acted, 


poet a te- on behalf of the defendants, in shipping ontheig. 


quire a new 


trial, account, to one Henry Thompson of Baltimory, « 


Berg 74 bales of cotton. That Thompson sold@} 


lieve the a- 


gent — bales of this cotton to one Barrie, junior, fay 
peel incur $3250 44; and that the petitioners erroneous 
ly supposing that Barry would. pay for the 
same, gave the defendant creditfor thenet 
proceeds of thesale, and drew on Thompson. 


a bill ofexchange forthe amount. That Baw 


ry and_his- endorser both failing, Thompso 


drew on the petitioners for the sum hehad 
advanced them on the sale of the cotton. That 
they resisted the demand, but were compelled 


eS eee ee 
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er 
: 
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pa judgment of court to pay it; and thot Eastern i 


fey’ have expended $400 in defending the ~~~ 


_ git which Thompson brought against them, 
"The petition concludes by. praying ssdeleaasiad Lat, 


ggainst the defendants for these sums, and 
interest and costs. . 

The defendants pleaded the general issue. 
The cause was submitted to a jury in the court 
below, who found a verdict in favour of the 
pintifis for $3220 44-100. An application 
was made for a new trial, and overruled; and 
jedgment was rendered conformably to the 
rerdict,. The defendants appealed, 

The correctness of the opinion of the judge 


jgtefusing a new trial will be examined after 


he merits are enquired into, as it mainly de- 
pends on the weight which should be given to 
widence the plaintiffs introduced. 

. The plaintiffs, it appears, were commission 
merchants in New-Orleans, and transacted 
usiness for the defendants as general agents, 
Ih the year 1818, the latter sent them some 
@tton, which they shipped, with the approba- 
fon and consent of the appellants, to one 
Thompson, of Baltimore, to be by him sold on | 
heir account and risk. This shipment was 


Made.on the 3lst December, 1818. The 
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Sens vageney of the plaintiffs up to: that time, and fai 
~~ ‘correctness of the course they pursued, have 





arr not been disputed ; but itis urged that all the : 
looms waz, ulterior proceedings on their part were irregyy jr 
lar, and that they have made the transaction he 

their own by the manner in which they aeteg if 

in drawing the funds out of Thompson’s hands, i“ 

and in failing to give regular notice to the de ‘a 
fendants. by 

In examining this ground of defi, dee 

may take, as admitted, the principles of lay iid 

which were forcibly urged by the counselef Me 

the appellants in the argument. It mayby Ss 

true, that the moment Flower communicdéied ius 
to'Thompson the names of the persons’ fg np 

whom the cotton was shipped, that Thompem off 

became the factor of the principal; that Flom | ih 

er ceased to be the general and became tli fo tl 
special agent of the defendants, But whether | ge’ 

any or all of the propositions be true, if thede | 0 


fendants have ratified and confirmed thecal | wa 
duct of the plaintiffs in regard to this tratisa ott 
tion, it matters not in what capacity they. 4eeh | en 

No express ratification is shewn, bit Om | ‘ing 
equally as strong is derived from the various ad 
communications made from tiitie to time to thé 10 
appellants, and their failute to communica | @a 
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ity disapprobation of it. The contract Of Eastem aster Dis. 
fiandate may be formed, tacitly aswell as ex- —“~ 


Frowser & © 


essly. Semper qui non prohibet pre se au. 
juervenire, mandare creditur, was a maxim Jones AL. 


ifthe Roman law. Merlin, in the questions _ 
de droit, gives a number of instances, much 
stronger than that now before us, where silence 
by the principal, on the receipt of letters,-was 
deemed in every respect equal to an explicit 
and positive ratification of the acts of the agent. 
Merlin, questions de droit, verbo compte 
tourant, vol.1 p.482; Manuelde droit fran- 
itis par Paillette,note on 1985th artiéle of 
fap. code, 

fhe assent*which the law raises from the 
hilure of the defendants to make any objection 
the conduct of the plaintiffs, is proved by 
the following evidence: 

On the 24th April, 1819, they forwarded 
iaccount current to the defendants, at the 
bottom of which it is stated, by way of note of 
hemorandum, that'74 bales of cotton belong- 
‘ig to them had been shipped on their account 
ad risk to Henry Thompson for sale. 

}:On the 31st July of the same year, in anoth- 
@account, they give the appellants credit for 
he amount of the cotton shipped to Thompson, 
and for sale by him, 


——_e—V"_—— 
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Fastern Bt. 
Fane, 18% 1 


Frowrr & 
&% 


ideagtas. 
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Ina third account, furnished J une 1, 1890, 


"the defendants are charged with 1200 dollar, 


paid by the plaintiffs, on their account, ig 


Thompson, and the balance of 2320 dollary 


count, the defendants are credited with an | 


44 dollars, being unsettled by Thompson, jg 
inserted in the body of the account, by way 
of memorandum, but not carried into theco 


lumns. 
And on the 31st July, 1821, in avosbon 


dollars and 65 cents, a part of the iim af 
1200 dollars, which had been formerly charg. 
ed them, as paid to Thompson, it being de 
proportion due by other persons, whose cotton 
was shipped by the plaintiffs at. the same titne 
as the defendants, and sold to the same pene 
by Thompson. 7 

The reception of these various accoaniy, 
without any opposition being made on the 
part of the defendants, up to the commence 
ment of this suit, a period of six years, isifi 
law a ratification of the conduct of the plain 
tiffs in shipping this cotton, in receiving’ the 
proceeds, and is an acknowledgment of the 
liability of the defendants for the balance, 
due when Thompson’s claim against the 
plaintiffs was settled. 





a2. = = =. oan 
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! taken by Thompson ; and a good deal was r 





yy the defendants, Whether the testimony 
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~ Jaddition to this, we have it in evidence Eastern Dist, 
Sune, VOR. 
fat. when the plaintiffs were sued by Thomp- 
Fiowsr & 
wnyone of the defendants went in company te «4 
with W. Flower to the counsel who was eNe Jonzs & az, ' aie 


gged to defend it, and stated to him that-he 
yas interested in the suit, 


It is now contended, the plaintiffs did not ' 
communicate as quickly as they ought tohave 
done, intelligence of the dishonour of the bill 


gaid of the propriety of admitting evidence of 
the.copy of a letter written by the plaintiffs in 
October, 1819, the receipt of which is denied 


yas sufficient or not, we need not enquire; be- 
ing of opinion that afier the assent given by 
the defendants to a charge against them, in va- 
riousand subsequent accounts current, for 
moneys paid on account of the non-payment 
of Barry’s note, there was such a ratification 
ofthe acts of the plaintifis, as discharges them 
from the responsibility they may have incurred 
bythe alleged improper management of the 
business entrusted to them. Acts of the prin- 
Gipal should be construed liberally in favour 
gfan adoption of the acts of the agent; and an 


implied assent has the same effect in waving a 
ox. VIL. N.S. 19 
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Kastern Dist. right of action for misconduct that an ‘expig, 
June, 1828. 
ee, one would, See Livermore on agency, woh, 

“At. 1, p.50 and 338, 392, 396, and the authori 

Jonas & at: and cases there cited. 

_ Jt is again urged that Thompson, by 
ing the sale of the defendants’ cotton witht 
own in Baltimore, made the debt his, be: 


posing this position to be correct, on 
















we express no opinion, the plaintiffs are not. 
sponsible for Thompson’s misconduct. Th 
were used as the medium of communie; in 
between the principal and the foreign i 4 
and through them the funds proceeding’ rn . 
the sale were to be transmitted, So farai be 
have failed in that duty, they are respor he 7 





but they are not answerable for the misce duet 
of the factor in Baltimore. Md 

But itis said they have made themselves¢ 
first, by accepting the bill Thompson drew 
replace the ad vances he had made on the eo 
ton; and second, by not using the legal 
they might have urged in defence of the 
Thompson instituted on this bill. 

The acceptance did no injury to the 
dants, for the plaintiffs afterwards refused vi 
pay it, and compelled Thompson to bring stil a 
on it, where every matter of defence was ope 
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~ 


| gattwould have been on the original transac- Eastern Dist 


‘ bg June, 1828, 
ness ‘on, ‘Che defendants had notice of the action ~~ 
FLowEr & 


* ~ by Thompson, and they chose to trust t. 
T eto th 


. v8. 
e plaintifis, who appear to have honestly Joxzs & at. 





_, | wedall the means in their power to prevent 
ee ‘jadgment being rendered against them. The 
™ | gdditional proof now produced does not ap- 
4 | pear tous to vary the case, 

7 A question has been made, whether the 
} plaintiffs had a right to bring this action before 
Ae ‘they paid ‘Thompson the amount of the judg- 
™ | mentagainstthem. There is no doubt they 
e) b ve that right. The agent.can maintain a 





@ibagainst the principal, not merely for re- 
: ' ment, but for indemnity; and the latter 
- | gnonly be released by producing an act by 
7 Which the creditor accepts him in the place of 
| the agent, or by paying the debt, The-reason 
me at ofsuch a rule is obvious, As the agent is obli- 
g 4 ged to transfer to the principal all rights which 
ba he-might have acquired under the power of 
3 dutorney, the latter must release him from any 
; thligation he might incur in the performance 
‘ oi. . Dig. Liv. 17 tit. 1. 45; Pothier con- 
- that de mandat, No; 80. 

ua iThere remains for consideration the motion 
me Made fora new trial. A paper was presented 
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Eastern Dieter in evidence,and rejected by the court, Tho - 


June, 
aed mistake of the clerk, it was put up. among the 


def 
Flower & os 
44: — documents and carried out by the jury. Whei inc 
Jones & Al, ther jit was read by them or not we do nop | ‘ec 
; know. The defendants insist it may havea, | inst 
terially influenced their judgment. Theplaiy | 

tiffs contend that if they did notice it, theymusp jury 

have recalled its rejection by the court, and | jhe 

have given it no weight in making up - sii 
verdict. wei 

A case has been read from the reports “ tion 
Massachusetts, where, under precisely similir | . Y 
circumstances, a verdict was set aside; and are 

the opinion of that court would have great | shor 
weight with us, if we were not placed in mm wer 
entirely different situation. In that county), | imp 

if we mistake not, all the facts of a case | tej 

tried and settled by a jury. Here we sit, mi | iths 
merely as a court for the correction of erroty whe 

in law, but with the power to revise the con 
clusion drawn by the inferior tribunal from tht 

facts, The court in Massachusetts. being ther 

fore bound to take.the facts from the jury; did 

right not to receive them, if any irregulatity 
occurred in the proceedings, because iteoyld 

not know what influence that irregularity bad 

on their finding. Here, the whole of theev# — 
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donee comes up, and is spread before us for Eastern Diet. 


June, 1828. 
gr judgment. We are therefore enabled'to —.——— 
Fiowrr & 

know whether the mistake had or not an influ- Abe 


ace on the minds of the j jury. Inthe present Jonzs ‘eat. 


- jgstance, the facts proved.Jead us irresistibly 


i the conclusion that, without this paper, the 
jary could have found no other verdict. If 
they had, our duty would have compelled us 
foreverse it, for the case depends not on the 
weight to be given to evidence, but on ques- 
tions of law. 

» We cannot therefore turn the parties over to 


4 re-investigation, which must end, as it is now 


shout io do, by our judgment, If the case 
were a doubtful one, we would remand it. If 
improper evidence had ‘been admitted to go to 
ie jury, we would,as we have heretofore, send 
itback. But here, in the uncertainty we are, - 
whether they perused the paper or not, the 
presumption that, if they did, they remembered 
he'decision of the court that it was not evi- 
nee, and the certainty that there is ample 
@idence to sustain the verdict without it, the 
jMdgment of the court below must be con- 
fimed. 


“Itis therefore ordered, adjudged and de- 


yo * 
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Eastern Dist. Creed, that the judgment of the diecrigs comes | 


June, 1828. 
eaindn affirmed, with costs. 
FLower & 


HS 


= Hennen for the plaintifis—Ripley and Me : 


Jonzs & Au. 


Caleb for the a. 





PARKER vs: STARKWEATHER: 4 
The defen. APPEAL from the court of the first inti, 
dant can on- 
ly offer in 


compensa- § Porter, J. delivered the opinion of. thy 


tion what 
the plaintit court. The plaintiff sued the defendant, 


owes him. 
The plain- Claiming 85@:dollars for the rent of a hots 
tiff does not 5% 


owe to theand blacksmith’s shop. j ah A 
a. 

the s - 

fino. . The defendant pleaded that he owed ihe 






when the de- 
fendant owes plaintiff was indebted to him in a 


him on ano- 


t anccount amount, viz. the sum of 1091 dollars, for the 


a larger sum, 
which extin- 


guishes it, balance of which he prayed judgment, ) 
To this, the plaintiff filed an answeryif 
which he alleged the defendant to be indebvad 
to him for other matters than those set forthit 
the petition, in the sum-of ost dollars = 
‘cents 
The judge below refused leave to the plait 
tiff to give any evidence in support of : 


pensation, plaintiff but 300 dollars for rent, and that t 







matters set out in the plea in compensation 


On the cause coming here on appeal, the cast 





eres 


Paes 















OF THE STATE OF LOUISIANA, 151 
e yas remanded with directions to the judge’ to Easter Dis. 
~ | gdmit the plaintiff to prove the account which etn 
f | Weoffers as compensation to the defendant's Tae 
| dgmand in reconvention, THER. 
When the cause was on trial the second 
te, the defendant requested the court to 
| charge the jury, that the plainuff could not 
. | compensate his account filed to the reconven- 
* ion. of the defendant, to any other or greater 
is | mount than for the balance claimed by 
in, Starkweather. The judge refused to give such 
nse scharge, and the defendant appealed. 


The effect. of the charge asked for, would 
be that instead of the plaintiff being able to 
sop the whole of his demand against that of 
fe defendant, viz. the 850 dollars claimed in 
his petition, and the 851 dollars claimed by 
him in his answer to the defendant’s demand 
it reconvention and plea in compehsation, 


Gee 


eons 


ir could only oppose a sum sufficient to ex- 
ingdish the balance the defendant averred to 
due him. The case would then stand thus: 
The plaintiff claims 850 dollars. Defendant 
ers the plaintiff owes him 1094 dollars— 
= replies the defendant is indebted 
phim 851 dollars; but as the balance due the 
tfendant, by petition and answer, is only 244 
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Ryiomaag . dollars, the plaintiff can only compensate thay 3 
amount, and must suffer the debt'set forth in | 


ow 


PARKER 
vs. 
STARKWEA- 
THER. 
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the petition, to be extinguished, although: the 
defendant owe him 606 dollars more, This 


argument overlooks the fact that the defendant, | 


can only rightfully compensate the demand 
made in the petition by what is really due ® 
him, and that the plaintiff does not owe ihg 
defendant the amount offered in compensatig 
by the answer, when the defendant is indeby 
to the plaintiff in another sum which 
guishes that set up by the defendant in tid 
swer. ‘The whole matter must be tried toge 
ther. The attempt made here is very nord 
and ingenious, but it is quite incorrect, 
the judgment of the court below must ve 
firmed with costs, “ 


Preston for the plaintiffi—Hennen ith 
defendant. | EY 


ee Sevag 


fee 


$ gee 














